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Willie  M: 
Treatment  for 
Troubled  Children 

Karen  A.  Sindelar 


AS  THEY  ARE  in  most  states,  treatment 
programs  for  disturbed,  aggressive  youth 
have  been  largely  unavailable  in  North 
Carolina.  But  in  September  1980.  the  State 
of  North  Carolina  settled  a  lawsuit  that 
should  result  in  a  multitude  of  new  treat- 
ment programs  for  these  children.  Despite 
the  major  impact  that  the  suit  should  have, 
Willie  M.  v.  Hunt'  has  not  been  widely 
reported  to  school  officials,  school  board 
attorneys,  or  attorneys  who  represent  juve- 
niles. This  article  will  describe  the  case,  the 
state's  obligations  under  the  settlement, 
and  its  progress  in  establishing  needed 
programs. 

The  Suit 

The  class-action  suit  was  filed  in  October 
1979  in  the  federal  district  court  for  the 
Western  District  of  North  Carolina.  The 
four  named  plaintiffs  represented  all  North 
Carolina  youth  under  the  age  of  eighteen 
years  who  now  or  someday  will  suffer 

(continued  on  page  5) 


The  author  is  an  attorney  for  the  North  Caro- 
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Unemployment 
Compensation  for 
Former  School 
Employees 

John  J.  Butler 


School  Enrollment 
in  the  1980s 

Charles  D.  Liner 


TOTAL  ENROLLMENT  in  North  Caro- 
lina public  schools  continues  to  follow 
a  long  downward  trend  that  will  probably 
continue  into  the  1990s.  North  Carolina's 
school  enrollment  has  followed  the  nation- 
al trend  of  steady  decline.  As  Chart  I 
shows,  average  daily  membership  (ADM) 
in  grades  I  through  12  has  fallen  every  year 
since  1968-69.  The  ADM  in  these  grades 
was  lower  in  1980-81  than  in  1959-60  and 
8.9  per  cent  lower  than  in  the  peak  year, 
1968-69.  The  1980-81  ADM  in  grades  K. 
through  1 2  was  4.8  per  cent  below  the  1 976- 
77  figure,  which  had  increased  since  1973- 
74,  when  the  kindergarten  program  began. 
Between  1976-77  and  1980-81,  ADM  fell 
in  87.4  per  cent  of  the  state's  143  school 
administrative  units;  only  one  unit's  ADM 
increased  by  more  than  5  per  cent  (see 
Tables  2  and  3). 

(continued  on  page  10) 


The  author  is  an  economist  who  is  an  Insti- 
tute faculty  member.  This  article  is  the  latest  in 
a  series  published  annually  in  the  School  Law 
Bulletin  on  public  school  enrollment  projec- 
tions. 


SCHOOLS  HAVE  BEEN  a  growth  indus- 
try for  years,  but  decreasing  enrollments 
and  tighter  budgets  in  the  last  few  years 
have  forced  many  schools  to  cut  back 
on  the  number  of  their  employees.  This 
problem  is  complicated  by  the  fact  that 
school  employees  recently  have  been  cov- 
ered by  state  unemployment  laws  as  re- 
quired by  the  Federal  Unemployment  Tax 
Act  ( FUT  A).  Thus  schools  that  must  termi- 
nate employees  will  need  to  add  a  new  line 
item  to  their  budget — financing  for  unem- 
ployment compensation. '  It  seems  helpful, 
therefore,  to  examine  the  basic  law  of  un- 
employment compensation  and  to  suggest 
how  schools  can  help  minimize  liability. 

FUTA  first  appeared  in  the  Social  Secur- 
ity Act  of  1935,  a  response  to  the  wide- 
spread unemployment  that  accompanied 


The  author  is  a  second-year  student  in  the 
Harvard  University  Law  School.  In  the  summer 
of  1 98 1  he  served  at  the  Institute  of  Government 
as  law  clerk  to  Robert  E.  Phay. 

I.  In  North  Carolina,  the  state  pays  for 
unemployment  compensation  for  all  employees 
who  are  paid  from  state  funds.  The  local  school 
district  must  pay  from  local  funds  any  unem- 
ployment compensation  paid  to  former  employ- 
ees originally  paid  from  local  funds.  Employees 
originally  paid  from  special  grants  -i.e.,  federal 
funds  or  trusts— are  paid  from  a  special  tax 
pool  established  by  the  State  Board  of  Educa- 
tion. 
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the  Great  Depression.  It  outlines  a  cooperative  federal-state 
program  of  benefits  to  unemployed  workers.  The  justifica- 
tion for  these  benefits  is  expressed  in  a  preamble  to  the  state 
employment  security  laws: 

[E]conomic  insecurity  due  to  unemployment  is  a 
serious  menace  to  the  health,  morals,  and  welfare  of 
the  people  ....  The  achievement  of  social  security 
requires  protection  against  this  greatest  hazard  of 
economic  life.2 

FUTA  makes  employers  ultimately  responsible  for  the  un- 
employment-compensation benefits  collected  by  their  for- 
mer employees.  Private  employers  finance  the  benefits 
through  state  taxes  on  wages  paid  by  them  to  all  covered 
employees.1  Nonprofit  employers,  which  include  public 
schools,  pay  no  federal  taxes  and  instead  may  finance  the 
state  unemployment-compensation  fund  either  by  paying  a 
state  tax  or  by  directly  reimbursing  the  fund  for  benefits  paid 
out  to  former  school  employees.4 

FUTA's  original  limited  coverage  did  not  include  employ- 
ees of  nonprofit  organizations,  but  since  1935  that  coverage 
has  gradually  been  expanded.  In  1976,  Congress  amended 
FUTA  to  extend  coverage  to  nonprofit  elementary  and 
secondary  school  employees.  In  order  not  to  lose  the  federal 
support  for  the  program,  North  Carolina,  along  with  every 
other  state,  brought  school  employees  into  the  state  employ- 
ment security  program  on  the  basis  of  the  guidelines  for 
employment  security  programs  found  in  FUTA.  (The  feder- 
al government  funds  the  administrative  operations  of  state 
employment  security  programs  and  allows  private  employ- 
ers to  deduct  the  amount  they  pay  in  state  unemployment 
taxes  from  the  federal  unemployment  tax.)  The  effective 
date  of  coverage  for  public  school  employees  in  North 
Carolina  was  January  1,  1978.  Unfortunately,  however, 
unemployment-compensation  laws  were  designed  to  apply 
to  private  industry,  and  they  create  some  bad  policy  when 
applied  to  public  school  employment  practices. 

In  general,  a  person  who  has  worked  in  employment 
covered  by  a  state  employment  security  law  during  part  of  a 
base  period  (that  is,  the  first  four  of  the  last  five  completed 
calendar  quarters)  becomes  eligible  for  unemployment  com- 
pensation if  he  is  separated  from  his  job  for  a  week  or  more 
through  no  fault  of  his  own.  To  qualify  for  benefits,  how- 
ever, an  applicant  must  demonstrate  that  he  is  ready,  able, 
and  actively  seeking  full-time  work.5  This  means  that  a 
teacher  or  other  school  employee  must  show  a  willingness  to 
accept  suitable  employment  outside  as  well  as  within  the 


schools  before  he  can  qualify  for  unemployment  compensa- 
tion. The  "suitable  work"  standard  is  not  rigidly  defined. 
Rather,  it  varies  with  the  training  and  experience  of  the 
unemployed  person.  The  longer  one  is  unemployed,  the 
broader  the  interpretation  given  to  the  standard.  Factors 
considered  most  seriously  by  the  Employment  Security 
Commission  in  determining  suitability  are  (1)  pay,  (2)  re- 
quired qualifications  listed  by  the  potential  employer,  and 
(3)  the  individual's  moral  or  religious  beliefs  (a  person 
cannot  be  required  to  accept  a  job  that  would  violate  his 
religious  beliefs). 

Although  "suitable  work"  will  vary  from  person  to  person 
even  within  the  same  profession,  entry-level  jobs  outside  the 
schools  that  call  for  a  college  degree  could  be  suitable  work 
for  teachers  and  school  administrators.  Such  jobs  would 
include  many  sales  positions  and  management  training  pro- 
grams. According  to  the  Employment  Security  Commission, 
teachers  and  school  administrators  are  in  a  much  better 
position  than  most  unemployed  persons  to  find  "suitable 
work."  On  the  other  hand,  some  North  Carolina  teachers 
have  not  been  able  to  find  alternative  employment,  and 
their  former  schools  have  had  to  pay  them  unemployment 
compensation. 

Unlike  the  workers  covered  by  earlier  versions  of  state 
unemployment  security  laws,  most  school  employees  work 
on  a  ten-month  basis  and  are  therefore  "unemployed"  for 
two  months  of  the  year.  To  prevent  probationary  and  ten- 
ured teachers  and  other  employees  guaranteed  jobs  the 
following  year  from  making  summertime  claims  for  unem- 
ployment compensation,  the  1979  North  Carolina  General 
Assembly  enacted  G.S.  96- 1 3(b)(2)  as  a  special  provision  for 
"secondary  school"  teachers,  researchers,  and  chief  adminis- 
trators.6 These  employers  may  collect  unemployment  com- 
pensation when  they  are  not  working  between  successive 
terms  only  if  they  lack  a  written,  oral,  or  implicit  contract  to 
work  in  any  secondary  school  during  both  terms.7  (An 
implied  contract  is  one  inferred  by  the  law  when  the  circum- 
stances surrounding  a  transaction  make  it  reasonable  to 
assume  that  a  contract  existed  between  the  parties  by  tacit 
understanding.)  In  1981,  the  North  Carolina  legislature 
amended  this  statute  to  make  clear  that  it  applies  to  part- 
time  and  substitute  teachers  as  well  as  full-time  teachers. 

But  substitute  teachers  and  teacher's  aides  often  go  into 
the  summer  without  a  contract  for  the  successive  term. 
Some  of  these  employees  may  try  to  collect  unemployment 


2.  N.C.  Gen.  Stat.  §96-2(1981 

3.  26U.S.C.  §3301. 

4.  N.C.  Gen.  Stat.  §  96-9(d)  (S 

5.  W.  §  96-1 3(a)(3)  (Supp.  1981] 


6.  The  phrase  "secondary  school"  apparently  distinguishes  public 
schools  from  colleges  and  universities.  The  statute  should  be  interpreted 
to  include  elementary  school  teachers  and  administrators.  If  it  does  not, 
it  violates  the  equal  protection  clause  of  the  state  and  federal  constitu- 
tions. 

7.  Provided,  of  course,  that  they  comply  with  the  requirements  of 
N.C.  Gen.  Stat.  §  96-1 3(a)(3)  (Supp.  1981). 
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compensation  during  the  summer  months.  But  since  an 
individual  must  be  available  to  accept  a  wide  range  of 
suitable  full-time  work  before  he  can  receive  unemployment 
compensation,  the  fact  that  a  substitute  teacher  or  teacher's 
aide  has  a  reasonable  expectation  of  working  in  the  schools 
in  the  fall  term  may  make  him  ineligible  for  benefits  even 
though  he  has  no  contract.  For  example,  if  a  teacher's  aide 
was  told  that  he  will  be  employed  the  next  fall  if  enough 
funds  were  allocated,  he  might  reasonably  expect  to  return 
to  the  school.  If  so,  he  would  not  in  good  faith  be  available 
for  a  full-time  job  that  continued  through  the  beginning  of 
the  fall  school  term.  If  this  hesitancy  to  accept  such  full-time 
employment  is  revealed  during  the  claims  process  (see  Chart 
1),  the  teacher's  aide  will  be  referred  to  a  hearing  that  can 
result  in  the  denial  of  benefits.  The  same  result  should  apply 
to  such  support  personnel  as  janitors  or  kitchen  workers 
who,  though  without  a  contract,  expect  to  return  to  work  in 
the  schools  the  following  fall. 

Because  the  employment  security  laws  were  not  written 
with  employees  like  substitute  teachers  in  mind,  schools 
must  beware  of  some  surprising  and  ridiculous  results. 
First,  a  substitute  teacher  listed  on  the  school's  substitute 
teacher  rolls  may  be  eligible  for  partial  unemployment  com- 
pensation if  he  is  called  to  work  less  than  three  "customary 
scheduled  full-time  days"  per  week.8  It  should  be  noted  that 

8.  Id.  §  96-8(  I0)b.2  (Supp.  198 1 ). 


School  Law  Bulletin       3 

a  substitute  teacher  who  was  only  occasionally  called  to 
work  might  not  be  eligible  to  collect  unemployment  com- 
pensation under  any  circumstances.  Although  the  law  does 
not  require  a  recipient  to  work  much  longer  than  one 
quarter,  he  must  meet  certain  wage  requirements  that  are 
designed  to  insure  that  only  persons  with  a  significant  em- 
ployment history  may  collect  unemployment  compensation. 
Foremost  among  these  is  the  requirement  that  the  unem- 
ployed worker's  wages  for  the  four-quarter  base  period 
exceed  $  1 ,367.8 1 .'  Thus  a  substitute  teacher  who  was  paid 
$20  a  day  and  was  called  in  to  work  an  average  of  six  days 
per  month  during  the  ten-month  school  year  could  not 
qualify  for  benefits.  Even  if  he  were  eligible,  the  benefits  he 
might  receive  (which  often  would  not  exceed  $15  per  week; 
see  calculation  of  benefit  amounts  below)  probably  would 
not  be  worth  the  costs  and  trouble  of  seeking  unemployment 
compensation.  Among  these  costs  are  the  need  to  demon- 
strate that  one  is  able  and  available  to  accept  full-time 
suitable  work  outside  the  school.  The  Employment  Security 
Commission  reports  that  it  has  received  a  number  of  inquir- 
ies concerning  unemployment  compensation  from  substi- 
tute teachers;  but  when  these  teachers  discover  the  range  of 


9.  Also,  he  must  have  earned  wages  in  at  least  two  quarters  of  the  base 
period,  and  his  total  wages  for  any  two  quarters  of  the  base  period  must 
total  at  least  I  1  2  times  the  wages  he  earned  during  the  high  quarter, 
which  must  exceed  $341.45. 


Chart 


Adjudication  Flow  Chart  for 
Unemployment  Compensation  Claims,  July  1981 


NEW  OR  REOPENED 
CLAIM 

Separation  or 
eligibility  issue 


^ 


ACT-FINDING 
From  records 
andi 


DURING  CLAIM  SERIES 
Eligibility  or 


AI'f'EAIS  REFEREE 
ry  hearing 

/ 


~^ 


Superior  Court 

i    p  Appellate  Court 

Supreme  Court 


Source:  N.C.  Employn 


4       School  Law  Bulletin 

employment  they  must  be  prepared  to  accept  before  qualify- 
ing for  benefits,  very  few  file  benefit  claims. 

A  second  surprising  ramification  that  schools  should  be 
aware  of  is  the  potential  liability  for  unemployment  compen- 
sation that  stems  from  substitute  teacher  rolls.  Before  exam- 
ining this  liability,  however,  it  will  be  helpful  to  understand 
how  unemployment  benefits  are  calculated  and  how  public 
schools  are  charged  for  these  benefits. 

A  worker  eligible  for  employment  compensation  may 
receive  a  regular  weekly  benefit  amount  equal  to  half  the 
average  weekly  salary  he  earned  during  his  highest-paid 
quarter  of  the  base  period  (the  high  quarter). I0  Partial  com- 
pensation benefits  are  a  little  more  difficult  to  calculate. 
First,  one  must  determine  whether  the  part-time  wages  the 
worker  receives  during  the  week  in  which  he  seeks  partial 
unemployment  compensation  exceeds  10  per  cent  of  his 
average  wage  in  the  high  quarter  of  the  base  period.  For 
example,  if  a  teacher  was  paid  $250  a  week  during  his  high 
quarter,  his  regular  weekly  benefit  amount  would  be  $125. 
If  that  teacher  was  reduced  to  part-time  employment  and 
his  part-time  pay  did  not  exceed  half  the  weekly  benefit 
amount  (that  is,  it  was  under  $62.50  per  week),  he  would 
receive  the  full  benefit  amount  (that  is,  $125  per  week).  But 
if  his  part-time  wages  were  $75  per  week,  the  amount  in 
excess  of  half  the  weekly  benefit  amount  ($12.50)  would  be 
subtracted  from  the  full  benefit  amount,  so  that  the  teacher's 
partial  compensation  would  be  $1 12.50  per  week. 

Another  anomalous  result  from  applying  this  private- 
sector  law  to  public  schools  appears  in  the  calculation  of 
benefits.  Many  states,  including  North  Carolina,  allow  teach- 
ers to  be  paid  over  a  twelve-month  period  rather  than  over 
the  ten  months  for  which  they  work.  Thus  a  school  teacher 
employed  on  a  ten-month  basis  who  chooses  to  be  paid  in 
1 2  monthly  installments  instead  of  at  the  end  of  each  work- 
ing month  will  reduce  his  high-quarter  wages,  and  his  poten- 
tial weekly  benefit  amount  will  therefore  be  smaller  than  the 
benefit  of  his  colleague  who  is  paid  on  a  ten-month  basis. 

The  maximum  compensation  that  an  unemployed  worker 
may  draw  in  North  Carolina  is  $  1 52  per  week  for  up  to  26 
weeks."  The  minimum  is  $15  per  week. 

Unemployment  compensation  will  be  charged  to  the  local 
educational  agency  for  each  school  employee  who  is  sepa- 
rated from  his  job  and  receives  unemployment  benefits. 
Local  educational  agencies  may  choose  either  of  two  meth- 
ods for  financing  unemployment  compensation— experience 
rating  or  direct  reimbursement.  Experience  rating,  which 
involves  paying  a  tax  of  2.5  per  cent  of  each  employee's 
taxable  wages  with  respect  to  the  first  $6,000  earned  during 
the  calendar  year,  is  now  far  more  expensive  for  public 
schools  than  direct  reimbursement.  For  1,000  employees  at 
the  current  average  salary  rates,  the  tax  would  be  $162,000 


10.  See  N.C.  Gen.  Stat.  §  6-12(e)  (1980)  for  "Extended  Benefits." 

11.  If  a  person  has  worked  three  full  quarters,  he  will  receive  benefits 
for  the  maximum  duration.  See  N.C.  Gen.  Stat.  §  96-1 2(d)  (Supp.  198 1 ) 
for  the  formula  to  calculate  duration. 


in  North  Carolina.  At  present,  all  educational  agencies  in 
this  state  use  the  direct  reimbursement  method.  The  proce- 
dure for  direct  reimbursement  requires  an  employer  to 
make  one  annual  payment  to  reimburse  the  state  for  all  the 
regular  benefits  and  half  the  extended  benefits  paid  to 
separated  employees  for  whom  the  employer  is  liable.  Be- 
cause benefits  are  determined  by  the  active  base  period  of 
four  quarters  (that  portion  of  the  base  period  in  which  the 
unemployed  person  worked  in  covered  employment),  some 
benefits  may  be  charged  against  an  educational  agency  for  a 
former  employee  who  is  laid  off  by  a  subsequent  employer — 
for  example,  a  nonreappointed  teacher  who  then  worked  as 
a  salesman  for  six  months  but  was  laid  off.  In  that  case,  the 
educational  agency  will  pay  a  percentage  of  the  benefit 
equal  to  that  percentage  of  the  base  period  wages  paid  by 
the  school  to  its  former  employee.  The  reverse  also  happens. 
It  occurs  when  a  person  who  has  had  private  employment  is 
laid  off  and  then  accepts  public  school  employment  on  a 
substitute  basis.  Later  the  school  no  longer  needs  the  teacher 
and  the  teacher  files  for  unemployment  compensation,  claim- 
ing that  the  school  must  pay  a  part  of  it. 

Persons  on  a  school's  substitute  teacher  roll  are  consid- 
ered employees  of  that  school.  If  the  substitute  is  taken  off 
the  rolls  or  is  no  longer  called  on  to  work  through  no  fault  of 
his  own,  the  school  is  liable  for  any  unemployment  compen- 
sation that  he  collects.  At  present,  substitutes  and  other 
school  employees  collect  very  few  benefits.  But  decreasing 
enrollments  and  budget  cuts  may  change  this  situation. 
Thus  schools  should  seek  to  minimize  their  liability.  First, 
they  can  try  to  reduce  their  substitute  teacher  rolls  by  not 
replacing  those  substitutes  who  voluntarily  leave  and  by 
increasing  the  employment  of  those  who  remain.  This  action 
is  strongly  recommended  by  the  Employment  Security  Com- 
mission. Although  large  substitute  rolls  are  useful  to  provide 
the  most  appropriate  substitute  teacher  when  the  need  arises, 
schools  may  choose  to  give  up  this  advantage  in  order  to 
minimize  their  potential  cost.  When  the  school  has  an  open- 
ing on  its  substitute  teacher  list,  it  should  consider  offering 
the  position  to  a  probationary  teacher  who  was  not  reap- 
pointed because  of  budget  restraints.  This  action  parallels 
the  offers  mandated  by  North  Carolina's  Tenure  Law  when 
tenured  teachers  are  laid  off  because  of  loss  of  money  or 
enrollment  [G.S.  1 15C-325(e)(l)(l)].  A  third,  but  seldom 
taken,  action  that  schools  can  take  is  to  contest  claims  filed 
by  former  employees  who  may  not  be  eligible  to  receive 
benefits.  When  an  unemployed  person  files  a  claim  for 
compensation,  the  local  Employment  Security  Commission 
office  forwards  a  copy  of  the  claim  to  his  last  employer.  If  a 
school  wishes  to  contest  a  claim,  it  may  do  so  by  returning 
the  notice  of  claim  to  the  local  Employment  Security  Com- 
mission office  with  an  explanation  of  why  the  worker  was 
terminated.  The  local  office  will  refer  the  matter  to  an 
adjudicator,  who  will  decide  whether  to  award  benefits.12 


12.  See  N.C.  Gen.  Stat.  §  96-l5(b)(2)  (Supp. 


Either  party  may  appeal  this  decision  to  an  appeals  referee. 
The  referee  will  then  hold  an  evidentiary  hearing  (the  only 
one  in  the  process)  and  then  uphold  or  overrule  the  adjudica- 
tor. His  ruling  may  be  appealed  to  the  Employment  Security 
Commission,  whose  decision  may  in  turn  be  appealed  to  the 
court  system  (see  the  flow  chart). 

Unfortunately,  most  schools  fail  to  go  beyond  filing  a 
letter  with  the  local  Employment  Security  Commission. 
Apparently  schools  have  assumed  that  their  letter  stating 
that  they  contest  the  claim  adequately  puts  the  issue  before 
the  Commission  and  no  further  action  is  required  on  the 
school's  part.  As  the  paragraph  above  makes  clear,  the 
board  must  pursue  its  letter,  announcing  its  wish  to  contest 
the  claim  by  arguing  its  position  before  the  adjudicator 
assigned  to  the  case  and,  if  an  appeal  is  taken,  before  an 
appeals  referee.  If  the  board  does  not  follow  through  with 
the  adjudication  and  appeals  steps,  the  Employment  Secur- 
ity Commission  has  a  record  that  contains  only  the  former 
employee's  allegations. 

Claims  may  be  contested  on  the  grounds  that  the  school 
employee  is  not  able  to  accept,  or  is  not  actively  seeking,  or 
is  not  available  for  alternative  employment  or  was  dismissed 
because  of  his  misconduct."  However,  claims  may  not  be 
denied,  if  a  teacher  was  discharged  for  incompetence,  be- 
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cause  incompetence  does  not  constitute  misconduct  as  re- 
quired by  G.S.  96-14.14  But  probationary  teachers  who  are 
not  reappointed  usually  are  not  given  an  "official"  reason 
for  their  nonreappointment.  Unless  a  school  is  prepared  to 
undergo  a  dismissal-for-cause  hearing  and  the  dismissal  is 
based  on  "misconduct,"  the  board  should  not  contest  a 
former  probationary  teacher's  claim  for  benefits  on  the 
ground  that  he  was  released  for  reasons  attributable  to  him. 
Of  course,  if  the  employer  voluntarily  quits,  there  is  no 
school  liability  for  unemployment  compensation.  The  school 
may  be  required,  however,  to  defend  a  charge  that  the 
resignation  was  not  really  voluntary.  School  administrators 
should  confer  with  their  finance  officer  and  the  school 
attorney  about  how  to  handle  unemployment  compensa- 
tion. Together  they  should  determine  the  school's  potential 
liability  in  foreseeable  reductions  in  force.  Schools  also  may 
find  it  profitable  to  provide  nonreappointed  or  terminated 
employees  with  a  list  of  prospective  employers  who  are 
interested  in  experienced,  college-educated  personnel.  Also, 
once  the  potential  cost  of  unemployment  compensation  for 
a  school  is  determined,  that  school  can  adopt  a  reasonable 
policy  for  handling  contested  claims.  In  sum,  careful  plan- 
ning for  unemployment  compensation  liability  will  help 
reduce  this  liability. 


13.  See  N.C.  Gen.  Stat.  §  96-14  (Supp.  1979)  for  statutory  bases  for 
disqualifying  a  person  for  unemployment  benefits. 


14.  See  In  re  Collingsworth,  17  N.C.  App.  340,  194  S.E.2d  210(1973), 
for  a  discussion  of  what  constitutes  misconduct. 


Willie  M: 


from  serious  emotional,  mental,  or  neurological  handicaps; 
who  are  violent  or  assaultive;  and  who  are  or  someday  will 
be  institutionalized  or  put  in  residential  programs  that  do 
not  provide  appropriate  treatment  and  education. 

The  primary  defendants  were  Governor  Hunt;  Sarah 
Morrow,  Secretary  of  the  Department  of  Human  Resources 
(DHR);  and  A.  Craig  Phillips.  Superintendent  of  the  Depart- 
ment of  Public  Instruction  (DPI). 

The  respective  histories  of  the  named  plaintiffs  and  their 
situations  when  the  suit  was  filed  typified  those  of  many 
aggressive  children.  Three  plaintiffs  were  in  youth  centers 
(training  schools)  because  there  was  no  other  place  to  put 
them.  At  least  two  had  been  identified  by  the  public  schools 
as  being  emotionally  disturbed  or  otherwise  handicapped 
before  they  were  sent  to  the  training  school  but  had  not, 
plaintiffs  contended,  received  appropriate  services  while  in 
school.  At  least  three  of  the  four  plaintiffs  had  been  denied 
admission  to  the  state  hospitals'  adolescent  units  or  had 
been  discharged  from  such  units  because  their  emotional 


and  behavioral  problems  were  too  difficult  to  treat.  As  the 
district  court  judge  who  sent  one  of  the  plaintiffs  to  training 
school  noted,  where  else  could  the  child  go?  He  was  too 
violent  for  an  adolescent  unit,  too  young  for  an  adult  hospi- 
tal, too  smart  for  a  mental  retardation  center,  and  not  smart 
enough  for  a  state  hospital. 

The  suit  alleged  that  the  defendants  were  violating  the 
plaintiffs'  federal  constitutional  rights  to  due  process  and 
equal  protection  and  the  constitutional  prohibition  against 
cruel  and  unusual  punishment  by  confining  them  without 
providing  appropriate  treatment.  The  plaintiffs  also  claimed 
that  the  defendants  were  abridging  two  federal  statutes— 
P.L.  94-142,2  by  denying  them  appropriate  educational 
programs  and  related  services;  and  Section  504  of  the  Reha- 
bilitation Act  of  1973,3  by  excluding  them  from  treatment 


2.  Education  for  All  Handicapped  Children  Act,  P.L.  94-142  (1975), 
currently  codified  at  20  U.S.C.  §§  1401  et  seq. 

3.  P.L.  93-1 1 2,  Title  V  §  504  (1973).  codified  at  29  U.S.C.  §  794  et  seq. 


6       School  Law  BuDetin 

programs  because  of  their  handicaps.  Three  state  statutory 
claims  were  also  raised — the  right  of  handicapped  children 
to  an  appropriate  education,4  the  right  of  minor  patients  in 
a  treatment  facility  to  appropriate  treatment,5  and  the  right 
of  children  in  youth  centers  to  appropriate  treatment.6 

The  defendants  conceded  liability,  and  the  parties  settled 
the  case  in  September  1980  without  trial — although  a  short 
evidentiary  hearing  was  held  before  Judge  McMillan.  The 
settlement  is  incorporated  in  two  of  three  sets  of  stipulations. 
In  one  set,  the  parties  agreed  to  jurisdiction  and  defined  the 
scope  of  the  class,  the  plaintiffs'  rights,  and  the  defendants' 
obligations.7  The  other  set  outlines  procedures  for  identify- 
ing, notifying,  and  evaluating  potential  class  members,  and 
it  establishes  a  review  panel  to  monitor  the  defendants' 
progress  in  implementing  the  consent  decree.8 

The  court  has  incorporated  the  stipulations  as  findings  of 
fact  and  conclusions  of  law  in  a  number  of  orders.9  The 
stipulations  may  eventually  be  included  in  a  consent  decree. 

Major  Provisions  of  the  Settlement10 

The  Class.  The  class,  broadly  defined,  includes  children 
under  18  who  are  (a)  emotionally  disturbed  or  behaviorally 
disordered,  (b)  violent  or  assaultive,  and  (c)  inappropriately 
served.  In  addition,  such  children  must  be  either  now  involun- 
tarily institutionalized  or  otherwise  placed  in  or  recom- 
mended for  residential  programs.  The  stipulations  further 
define  this  last  criterion  as  including: 

—  Minors  for  whom  a  parent  or  guardian  has  requested 
admission  to  or  evaluation  in  a  state  or  area  mental  health 
treatment  facility,  whether  or  not  the  child  is  accepted  for 
treatment;11 

—  Minors  involuntarily  committed;12 

—  Minors  in  the  custody  of  the  Division  of  Youth  Services 
(within  DHR);'3 

—  Minors  who  have  been  adjudicated  delinquent,  undisci- 
plined, abused,  neglected,  or  dependent  and  have  been  (a) 
ordered  to  a  residential  treatment  program,  (b)  recom- 
mended for  such  a  program,  or  (c)  placed  in  such  a  pro- 
gram as  a  condition  of  probation.14 


4.  N.C.  Gen.  Stat.  §§  1 15C-I06  et  seq.  (Supp.  1981). 

5.  Id.  §  122-55.14(1981). 

6.  W.§  !34A-20(I981). 

7.  Second  Set  of  Stipulations,  filed  Sept.  3,  1980. 

8.  Third  Set  of  Stipulations,  filed  Oct.  6,  1980. 

9.  Order,  filed  Sept.  4,  1980  (incorporating  the  Second  Set  of  Stipula- 
tions); Proposed  Order,  filed  Nov.  10,  1980,  and  Order,  filed  Feb.  20, 
1981  (incorporating  Third  Set  of  Stipulations);  Order  filed.  May  5,  1981 
(ordering  parties  to  comply  with  Second  and  Third  Sets  of  Stipulations). 

10.  Unless  otherwise  noted,  all  major  provisions  of  the  settlement  are 
contained  in  the  parties'  second  and  third  sets  of  stipulations. 

11.  See  N.C.  Gen.  Stat.  §§  122-56  et  seq.  (1981)  (voluntary  admis- 
sions). 

12.  Id.  §§  122-58.1  et  seq.  (1981)  (involuntary  commitment). 

13.  Id.  §7A-649(I0)(I981). 

14.  Id.  §§  7A-647(3)  and -649(l),(6)  (1981). 


Thus  to  be  eligible  as  a  class  member,  a  child  must  be  either 
involved  with  the  court  or  finally  referred  to  a  mental  health 
clinic  or  to  a  state  or  area  mental  health  facility  for  residential 
treatment. 

Since  the  class  is  defined  as  children  who  are  inappropri- 
ately served,  children  who  otherwise  meet  the  class  definition 
but  are  appropriately  served  when  identified  are  not  included 
as  class  members.  But  the  defendants  have  agreed  to  monitor 
these  children  closely  and  include  them  in  the  class  if  they 
ever  need  services  that  are  not  available  and  therefore  be- 
come inappropriately  served.15 

The  state  has  a  continuing  obligation  to  identify  and  serve 
Willie  M.  children.  Thus  children  who  meet  the  class  criteria 
in  the  future  should  be  referred  for  class  membership. 

An  issue  arose  as  to  whether  children  who  meet  all  the 
class  criteria  but  are  imprisoned  in  Department  of  Correc- 
tion facilities  should  be  included  in  the  class.  Although 
Judge  McMillan  ruled  that  they  should,16  the  Fourth  Circuit 
Court  of  Appeals  reversed  that  decision.  The  court  narrowly 
construed  the  complaint  and  the  stipulations,  holding  that 
the  parties  did  not  contemplate  including  these  children 
either  in  the  original  suit  or  in  their  settlement.17 

Defendants'  Obligations.  The  defendants  must  provide 
identified  plaintiffs  with  habilitation  suited  to  their  needs, 
with  the  goal  of  allowing  them  to  progress  toward  indepen- 
dent community  living.  Habilitation  is  to  include  medical 
treatment,  education,  training,  and  care.  Services  are  to  be 
offered  in  the  least  restrictive — that  is,  most  normal — setting 
appropriate  for  each  individual  child.  Plaintiffs,  as  their 
needs  change,  will  move  from  segregated  programs  to  pro- 
grams more  integrated  with  the  community  and  from  more 
structured  to  less  structured  living  situations. 

If  necessary  services  are  not  currently  available,  the  defend- 
ants must  develop  and  implement  them  "within  a  reasonable 
period."  While  services  are  being  developed,  the  plaintiffs 
are  to  receive  interim  services  that  meet  their  needs  as  nearly 
as  possible. 

A  statement  of  both  treatment  and  educational  needs  is 
to  be  developed  for  each  class  member.  The  statement  is  to 
reflect  services  actually  needed,  not  just  those  currently 
available.  Both  short-term  and  long-term  needs  will  be 
included.  With  respect  to  a  local  school  district's  obligations 
to  provide  educational  services,  the  individualized  education 
plan  ( IEP)  submitted  for  each  class  member  is  to  be  deemed 
appropriate  for  the  child's  educational  needs  unless  the 
review  panel  (see  below)  concludes  otherwise. 

The  state  has  not  established  programs  to  serve  all  identi- 
fied Willie  M.  children.  What  happens,  then,  to  class  mem- 
bers who  are  not  offered  appropriate  programs  before  they 


15.  See  review  panel's  report  to  the  court  for  the  period  April  II,  1981. 
to  Aug.  31,  1981,  Sec.  I,  p.  8. 

16.  Order,  filed  March  31,  1981. 
17.657  F.2d  55  (4th  Cir.  1981). 


reach  age  18?  Judge  McMillan  has  ruled  that  such  children 
will  not  be  entitled  to  special  services  as  Willie  M.  members 
after  they  turn  18.'8  The  judge  noted  that  when  the  issue 
arose,  there  was  no  evidence  that  the  state  was  foot-dragging 
in  its  efforts  to  identify  and  serve  Willie  M.  children.  But 
these  children  are  entitled  to  interim  services  under  both  the 
stipulations  and  a  specific  court  order  on  the  issue.  (See 
below.) 

Monitoring.  The  stipulations  establish  a  five-member 
review  panel  to  oversee  the  defendants'  compliance  with  the 
provisions  of  the  settlement.  The  panel  is  to  review  the 
programs  that  the  defendants  propose  to  provide  the  plain- 
tiffs and  make  recommendations  concerning  alternative 
programs  and  services.  It  also  is  authorized  to  review  the 
defendants'  evaluation  procedures,  the  process  established 
to  identify  class  members,  the  cases  of  children  who  are 
excluded  from  the  class,  and  individual  treatment  and  educa- 
tion plans.  The  panel  may  make  recommendations  for 
changes.  Should  disagreements  arise,  both  the  panel  and  the 
parties  may  make  formal  motions  to  the  court  for  rulings  on 
the  disputed  issues. 

The  panel  meets  monthly  and  makes  quarterly  reports  to 
the  court.  Members  are  compensated  by  DHR.  The  panel 
has  employed  a  full-time  panel  administrator.  Agencies  or 
institutions  that  wish  to  bring  issues  or  problems  to  the 
panel's  attention  should  contact  the  administrator.19 

Identifying  and  Certifying  Class  Members.  Any  agency 
or  institution  that  knows  of  a  Willie  M.  child  can  nominate 
him  or  her  for  possible  inclusion  in  the  class.  Referrals  for 
children  in  the  community  are  to  be  sent  to  the  director  of 
the  area  mental  health  authority  that  serves  the  county  in 
which  the  child  resides.  Referrals  for  children  in  state- 
operated  programs  are  to  be  sent  directly  to  DHR. 

The  first  referral  document  must  provide  basic  informa- 
tion like  the  child's  first  name,  birth  date,  handicap,  a 
description  of  his/  her  violent  or  assaultive  behavior,  his 
present  residential  and  educational  placement,  and  how  he 
fits  the  criteria  relating  either  to  present  institutionalization 
or  need  for  residential  programming.  On  the  basis  of  this 
information,  the  area  mental  health  director  or  DH  R  makes 
a  preliminary  determination  as  to  membership  in  the  class. 
For  potentially  eligible  children,  a  notice  of  the  suit  and  a 
form  for  consent  to  release  of  information  will  be  sent  to  the 
identifying  agency,  which  is  to  try  to  obtain  consent  from 
the  child's  parent  or  guardian.  Once  consent  is  obtained, 
further  diagnostic  information  will  be  released,  and,  if  neces- 
sary, other  evaluations  will  be  performed.  This  information 
will  be  reviewed  by  a  state-level  certification  committee, 
which  includes  representatives  from  DHR  and  DPI.  This 
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committee  certifies  children  for  class  membership,  subject 
to  review  by  the  review  panel. 


Delivery  of  Services 

The  stipulations  do  not  specify  exactly  how  services  are  to 
be  delivered  to  eligible  class  members,  once  they  are  identi- 
fied. But  DHR  has  established  a  plan  that  has  been  endorsed 
by  the  panel.  Under  the  plan  the  state  is  divided  into  thirteen 
zones,  all  containing  comparable  populations  and  geograph- 
ically contiguous  counties.  Each  zone  will  offer  a  full  contin- 
uum of  services,  ranging  from  highly  structured  institutional 
programs  to  settings  that  are  as  "normal"  as  possible.  Serv- 
ices will  be  provided  through  the  sharing  of  programs  and 
services  among  mental  health  programs  in  each  zone.20 

The  continuum  approach  is  intended  to  prevent  two 
common  phenomena — "the  revolving-door  syndrome"  that 
occurs  when  children  are  released  from  highly  structured 
programs  to  sink  or  swim  in  the  community  (usually  to 
sink),  and  the  "bottle-neck  phenomenon"  by  which  children 
are  kept  longer  than  necessary  in  highly  structured  institution- 
alized settings  because  appropriate  less  restrictive  commu- 
nity settings  are  not  available. 

State  facilities  will  provide  the  most  intensive  and  highly 
structured  services,  such  as  short-  and  long-term  in-patient 
hospitalization.  But  most  Willie  M.  children  will  be  served 
in  the  community.  Community  programs  will  include  secure 
locked  community  facilities,  highly  structured  group  homes, 
alternative  family  placements,  respite  care,  and  services  for 
children  who  remain  with  their  natural  families. 

The  area  mental  health  authorities  within  each  zone  are 
responsible  for  working  together  to  establish  a  plan  that  will 
provide  for  a  continuum  of  services  within  their  zone.  These 
plans  are  then  submitted  to  DHR  for  funding.  Allocations 
will  go  to  the  area  mental  health  authorities. 

DHR  has  set  rules  that  give  Willie  M.  children  priority  in 
admission  to  the  state's  psychiatric  hospitals,  retardation 
centers,  the  Wright  School,  and  the  new  Re-education  Unit 
at  Butner.  These  rules  also  establish  the  maximum  number 
of  Willie  M.  children  that  can  reasonably  be  expected  to  be 
served  in  the  respective  state  programs.21 

DPI  will  fund  and  oversee  the  educational  services  for 
class  members  who  are  served  in  community  rather  than 
institutional  programs,  including  children22  in  group  homes. 

In  July  1981  the  General  Assembly  passed  legislation 
clarifying  the  obligation  of  locai  school  units  vis-a-vis  chil- 


is. Order,  filed  May  5,  19X1 
19    Marcie  I.   White.  Panel  Admi 
ment  of  Human  Resources,  Raleigh) 


(919)  733-9330  (Depar 


20.  A  proposed  System  of  Services  for  Seriously  Emotionally  Dis- 
turbed Children  (Division  of  Mental  Health,  Mental  Retardation  and 
Substance  Abuse,  March  12.  1981).  Letter  from  Sarah  T.  Morrow.DHR, 
to  review  panel,  April  24,  1981,  re:  Proposals  for  Providing  Services  to 
Class  Members. 

21.  I0N.C.A.C.  l4C.OI04through.0109(priorityadmissionfor  Willie 
M.  class  members  to  facilities  of  the  Division  of  Mental  Health). 

22.  Letter  from  A.  Craig  Phillips,  DPI,  and  Sarah  T.  Morrow,  DHR, 
to  James  D.  Clements,  of  the  review  panel,  June  16,  1981,  re:  Answers  to 
Questions  for  Defendants  Related  to  Educational  Services. 
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dren  who  do  not  reside  with  their  parents  or  guardians. 
Many  such  children  are  Willie  M.  children.  Providing  edu- 
cational services  to  these  children  (generally,  children  in 
group  homes  or  foster  or  alternative  family  placements)  is 
now  the  responsibility  of  the  school  district  where  the  child  is 
located.23 

DPI  has  passed  rules  concerning  special  funding  for  and 
services  to  Willie  M.  children.  Local  school  units  must  keep 
a  register  of  all  Willie  M.  children  and  provide  educational 
and  related  services  to  all  such  children  located  in  the 
district.  Services  may  be  offered  in  group  homes  or  special 
facilities.  DPI  is  to  provide  additional  funds  above  the 
normal  allocation  to  serve  certain  identified  Willie  M.  chil- 
dren. Local  school  units  must  submit  the  names  of  Willie 
M.  children  and  describe  the  services  being  provided  them 
to  DPI,  which  is  to  monitor  these  units  to  see  whether  the 
services  are  appropriate.24 

Implementing  the  Settlement 

The  major  provisions  of  the  settlement  were  agreed  to  in 
September  and  October  of  1980.  Over  one  year  later,  it 
appears  that  the  state  has  been  slow  in  implementing  the 
terms  of  the  settlement  in  all  areas. 

Ultimately  the  success  of  the  Willie  M.  suit  may  be  meas- 
ured by  the  number  of  children  who  receive  additional 
services  as  a  result  of  the  suit,  by  the  new  funds  secured  to 
provide  those  services,  and  by  the  implementation  of  a 
continuum  of  community  services  that  heretofore  have  not 
been  available  in  the  state.  However,  as  of  September  1980 
the  legislature  had  appropriated  only  $  1 .97  million  for  each 
year  of  the  1981-83  biennium  to  set  up  new  programs.25  This 
appropriation  would  have  allowed  only  three  of  the  pro- 
posed thirteen  zones  to  set  up  services  for  Willie  M.  children, 
and  a  full  continuum  would  not  have  been  available  in  any 
zone.  By  the  panel's  estimate,  between  40  and  70  per  cent  of 
Willie  M.  children  who  had  been  referred  by  June  1981 
would  have  "aged  out"  of  the  class  by  the  time  services 
become  available,  perhaps  as  late  as  1987.26 

The  panel  noted  its  concerns  in  its  second  report  to  the 
court,  submitted  on  September  1 ,  198 1 ,27  and  attributed  the 
small  legislative  appropriation  to  a  number  of  causes. 
Among  other  things,  the  panel  noted  that  although  DHR 
had  endorsed  and  submitted  to  the  legislature  a  plan  to 
provide  services  to  all  Willie  M.  children  by  mid-1983,  it 
also  had  submitted  two  alternative  plans  that  provided  for 
only  partial  funding  for  programs  and  a  much  slower  phase- 


in  of  services.  The  panel  noted  that  the  Governor  had  not 
directly  supported  the  more  costly  plan.  It  also  observed 
that  DPI  had  not  submitted  to  the  legislature  any  budget 
request  specifically  for  services  for  Willie  M.  children. 

Besides  the  problems  with  funding,  the  panel  cited  the 
state's  failure  to  abide  by  timetables  that  the  state  itself  had 
established  for  gaining  consent  from  parents  and  guardians 
and  for  completing  diagnostic  studies  for  children  tentatively 
deemed  eligible  for  class  membership.  The  report  concluded: 

Even  after  a  year,  the  panel  is  not  in  a  position  to  say 
that  the  defendants  are  in  compliance  with  the  Court's 
orders.  The  fact  that  this  much  time  has  passed  and 
services  and  placements  for  class  members  have  not 
been  developed  or  implemented  causes  the  panel  to 
question  the  existence  of  good  faith  on  the  part  of  the 
defendants  to  fulfill  their  obligations.2* 

After  it  made  this  report,  the  panel  asked  that  the  court 
(1)  grant  a  motion  made  by  plaintiffs'  attorneys  to  compel 
defendants  to  evaluate  and  determine  class  membership  for 
all  potential  members  identified  as  of  September  1981;  (2) 
allow  the  panel  to  develop  a  timetable  for  delivery  of  services; 

(3)  compel  the  defendants  to  provide  interim  services;  and 

(4)  compel  DHR  to  commit  a  small  amount  of  additional 
funding  necessary  to  allow  the  three  zones  that  had  received 
partial  funding  for  services  to  establish  a  full  continuum  of 
services  by  July  1982.29 

The  panel's  report  and  requests  to  the  court,  among  other 
things,  led  to  the  greater  involvement  of  Governor  Hunt, 
who  directed  DHR  and  DPI  to  complete  evaluations  by  the 
end  of  1 98 1  for  all  potential  class  members  identified  as  of 
September  1,  1981,  and  personally  supported  a  request  for 
more  money  for  Willie  M.  children  in  the  special  fall  1981 
General  Assembly  session.10  The  legislature  appropriated 
additional  funds  that  brought  the  total  1981-82  appropria- 
tion for  Willie  M.  children  to  approximately  $4.52  million.31 

According  to  DHR,  the  money  appropriated  for  1981-82 
should  be  sufficient  (1)  to  implement  a  full  continuum  of 
services  in  four  of  the  zones;  and  (2)  to  serve,  by  August 
1982, 42  per  cent  of  the  849  children  whom  DHR  expects  to 
be  certified  as  class  members.  DHR  also  has  agreed  to  a 
timetable  that  will  provide  appropriate  services  for  75  per 
cent  of  the  class  members  by  April  15,  1983,  and  100  per 
cent  of  the  class  members  by  July  1 , 1 983.  This  commitment 
will  require  that  DH R  obtain  $  1 3.9  million  in  the  1 982  short 
legislative  session  to  continue  the  continuum  of  services  in 
the  four  zones  already  funded  and  to  implement  services  in 
the  other  nine  zones.32 


23.  N.C.  Gen.  Stat.  §  1 15C-I40.I  (Supp.  1981). 

24.  16  N.C.A.C.  2E.154I.  Funds  were  specifically  appropriated  in 
October  (N.C.  Sess.  Laws  1 98 1 ,  Ch.  1 1 27,  s.  23. 0  but  only  for  implement- 
ing services  in  four  of  the  thirteen  zones. 

25.  N.C.  Sess.  Laws  1981,  Ch.  859,  s.  29.8. 

26.  Letter  and  Proposed  Agenda,  review  panel  to  Judge  McMillan, 
Sept.  16,  1981. 

27.  Report  to  the  Court,  April  1,  1981,  to  August  31,  1 98 1 ,  supra  note 
15. 


28.  Id.,  Sec.  V. 

29  Letter  and  proposed  agenda,  review  panel  to  Judge  McMillan, 
Sept.  16,  1981. 

30.  Defendants'  response  to  plaintiffs'  motion,  filed  Sept.  24,  198 1 ,  and 
defendants'  response  to  review  panel's  report  to  the  court  for  the  period 
April  11,  1981,  through  August  31,  1981,  pp.  40  and  46. 

3 1 .  N.C.  Sess.  Laws  1 98 1 ,  Ch.  1 1 27,  s.  23. 

32.  Letter  and  attachments  (projections  for  programs  funded  1981  and 
1982),  review  panel  to  Judge  McMillan,  October  21,  1981. 


Since  the  defendants  voluntarily  agreed  to  evaluate  and 
complete  the  certification  process  by  the  end  of  the  year  for 
all  class  members  identifed  as  of  September  1 ,  1 98 1 ,  Judge 
McMillan  declined  to  issue  an  order  on  the  matter.33  But  the 
court  has  recognized  the  defendants'  timetable  for  providing 
services  as  binding  on  the  parties.34  Also,  it  has  ordered  the 
defendants  to  implement  various  procedures  with  regard  to 
interim  services  for  all  class  members  who  will  not  immediate- 
ly receive  appropriate  services.  Defendants  are  to  ( 1 )  identify 
state-level  persons  who  will  be  responsible  for  locating  inter- 
im services,  (2)  notify  the  referring  agency  and  the  parents  or 
guardian  of  certified  class  members  of  the  child's  right  to 
interim  services  and  the  state-level  persons  who  are  responsi- 
ble for  securing  these  services;  (3)  have  a  written  plan  for 
providing  interim  services  for  each  certified  child  within  30 
days  of  the  child's  certification;  (4)  implement  the  plan 
within  60  days  of  certification;  and  (5)  monitor  the  provision 
of  interim  services  to  class  members  on  a  monthly  basis  and 
forward  quarterly  reports  to  the  panel  on  services  provided.'5 

Problems  and  Projections 

For  local  school  units,  the  provision  of  interim  services 
may  be  a  key  issue  in  the  immediate  future.  If  only  approxi- 
mately 40  per  cent  of  Willie  M.  children  can  be  served  in 
1982  with  the  funding  from  the  1981  General  Assembly, 
then  local  school  units — given  the  strong  mandates  of  federal 
and  state  special  education  laws  will  be  the  logical  choice  to 
be  assigned  primary  responsibility  for  day  treatment/  educa- 
tion services  for  unserved  Willie  M.  children.  Yet  none  of 
the  special  funding  provided  thus  far  can  be  used  for  children 
in  unfunded  zones,  all  of  whom  will  need  these  interim 
services. 

Both  DPI  and  DHR  are  under  court  order  to  provide 
interim  services  to  Willie  M.  children.  If  a  local  school  unit 
excludes  a  Willie  M.  child  from  school  services,  will  DPI 
intervene  to  force  the  continuation  of  services?  It  so,  then 


School  Law  Bulletin       9 

the  Willie  M.  suit  will  force  DPI  into  a  much  stronger 
enforcement  position  than  it  has  ever  before  assumed  with 
regard  to  special  education  services. 

The  past  year  showed  that,  regardless  of  the  mandates  the 
state  is  now  under  to  serve  Willie  M.  children,  the  legislature 
will  not  automatically  provide  funding  for  services  to  fulfill 
the  state's  obligation.  Without  strong  advocacy  both  from 
local  agencies  like  mental  health  programs  and  from  schools 
and  state  agencies,  the  legislature  may  mistakenly  assume 
that  communities  are  not  prepared  to  implement  more 
structured  programs  for  aggressive  children  or  that  existing 
programs  are  sufficient  to  meet  the  needs  of  the  Willie  M. 
class. 

The  problems  encountered  in  advocating  funding  from 
the  legislature  in  1981  may  foreshadow  future  difficulties. 
For  example,  DHR  submitted  a  substantial  budget  request 
under  which  all  Willie  M.  children  would  have  been  served 
over  the  next  two  years.  But  the  legislature  funded  only  a 
small  portion  of  this  request,  noting  that  many  of  the  zones 
in  the  state  did  not  seem  ready  to  implement  a  continuum  of 
services,  and  money  would  be  wasted  if  these  zones  were 
immediately  funded.36  With  regard  to  education  services, 
DPI  generally  maintained  that  Willie  M.  children  were 
DHR's  responsibility  and  that  local  school  districts  could 
provide  educational  services  to  these  children  from  existing 
funds  for  exceptional  children.  Accordingly,  DPI  received 
only  a  very  small  appropriation-— enough  to  provide  ap- 
proximately $2,000  of  additional  money  for  each  Willie  M. 
child  in  the  funded  zones.  It  is  questionable  whether  such  a 
sum  can  provide  a  highly  structured,  self-contained  educa- 
tional program  for  a  disturbed,  aggressive  child. 

Ultimately,  for  both  school  units  and  mental  health  pro- 
grams, Willie  M.  will  be  a  step  forward  only  if  substantial 
new  funding  is  made  available  for  both  treatment  and 
education  programs  for  these  children.  Without  new  fund- 
ing, Willie  M.  may  have  the  unfortunate  effect  of  displacing 
existing  services  for  other  needy  groups  and  individuals  to 
serve  Willie  M.  children  and  "robbing  Peter  to  pay  Paul." 


33.  Memorandum  and  partial  order,  October  6,  1981. 

34.  Memorandum,  Judge  McMillan,  filed  October  28, 

35.  Memorandum  and  partial  order,  October  6,  1981. 


36.  N.C.  Sess.  Laws 


,  Ch.  1127,  s.  23. 


10      School  Law  Bulletin 

School  Enrollment 


These  trends  will  continue.  According  to  projections  for 
the  period  1980-81  to  1985-86,  statewide  ADM  in  grades  K 
through  12  will  fall  5.9  per  cent  below  the  1980-81  level  and 
10.6  per  cent  below  the  1976-77  peak  level.  Total  ADM  is 
expected  to  fall  in  88. 1  per  cent  of  the  school  administrative 
units  during  this  period.  The  magnitude  of  the  decreases  will 
vary  by  grade  level.  The  largest  declines  will  occur  in  high 
school — ADM  in  grades  10  through  12  is  expected  to  drop 
an  average  of  1 1 .6  per  cent  in  1 25  units  between  1 980-8 1  and 
1985-86.  It  is  expected  that  between  1980-81  and  1990-91 
ADM  in  these  grades  will  fall  an  average  of  19. 1  per  cent  in 
1 30  units;  it  will  drop  by  20  per  cent  or  more  in  52  units  and 
by  30  per  cent  or  more  in  14  units.  Although  total  ADM  is 
not  projected  beyond  1990-91,  analysis  of  demographic 
trends  suggests  that,  despite  a  recent  rise  in  numbers  of 
births,  total  school  enrollment  may  continue  to  decline  into 
the  1990s. 


Chart  1 

Actual  and  Projected  Average  Daily  Membership 

in  North  Carolina  Public  Schools 
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The  Projections 

The  projections  of  ADM  used  in  this  article  are  made 
annually  by  the  North  Carolina  Department  of  Public  In- 
struction by  means  of  a  cohort-survival  model  based  on  the 
number  of  births  within  the  state  and  the  retention  rates  in 


each  grade.  Although  the  projections  for  individual  school 
units  can  be  improved  by  analyzing  local  data  more  thor- 
oughly (this  has  been  done  by  request  for  some  units),  the 
figures  reported  here  are  derived  from  a  uniform  application 
of  the  model  in  all  school  units.  Since  the  model  is  necessarily 
based  on  past  and  current  data,  the  projections  cannot  take 
into  account  either  future  developments  or  factors  that  are 
not  reflected  in  these  data.  For  example,  they  would  not 
reflect  the  fact  that  a  large  manufacturing  plant  is  about  to 
open  in  a  rural  county  that  has  not  grown  much  in  the  past, 
and  therefore  the  projections  for  this  county's  school  unit 
might  be  too  low. 

Although  the  methods  used  in  the  state  projections  have 
limitations  that  are  inherent  in  any  forecasting  method,  they 
have  been  successful  in  predicting  past  enrollment  trends 
and  reasonably  accurate  in  predicting  ADM  in  individual 
schools  units.  The  projections  made  in  1976-77  of  total 
ADM  in  1980-81  varied  from  actual  ADM  byanaverageof 
3.7  per  cent.  The  projections  were  within  2  percent  of  actual 
ADM  for  37.8  per  cent  of  the  units,  within  5  per  cent  for 
78.4  per  cent  of  the  units,  and  within  1 0  per  cent  for  95.9  per 
cent  of  the  units.  Considering  the  substantial  changes  that 
were  occurring  during  this  period  and  the  difficulty  of 
accurately  forecasting  ADM  in  the  many  small  units,  the 
state  projections  appear  to  be  reasonably  accurate.  Their 
main  value  is  not  in  predicting  future  ADM  precisely,  how- 
ever, but  rather  in  helping  us  analyze  basic  trends  in  the 
student  population  and  thereby  serving  as  a  guide  to  policy 
and  planning. 

Table  1  shows  actual  and  projected  changes  in  ADM  by 
grade  for  1976-77  to  1980-81,  1980-81  to  1985-86,  and— for 
grades  5  through  12—1980-81  to  1990-91  (since  the  projec- 
tions are  based  in  part  on  actual  births,  ADM  for  grades  K 
through  4  is  not  projected  to  1 990-9 1 ).  While  total  ADM  fell 
5.0  per  cent  between  1976-77  and  1980-81,  ADM  fell  as 
much  as  1 2.4  per  cent  in  some  grades  and  increased  slightly 
in  grades  3  through  5.  The  largest  drop  occurred  in  grades  7 
through  9,  and  this  decline  will  cause  ADM  in  the  high 
school  grades  to  fall  substantially  during  the  next  period, 
when  total  ADM  will  fall  5.9  per  cent.  In  the  longer  period, 
1980-81  to  1990-91,  ADM  will  fall  substantially  in  each 
grade  from  5  through  12.  Although  ADM  in  grades  K 
through  4  may  increase  somewhat  from  1 980-8 1  to  1 990-9 1 , 
it  is  highly  unlikely  that  these  increases  would  significantly 
offset  the  projected  loss  of  87,292  students  in  grades  5 
through  1 2,  and  therefore  total  enrollment  will  probably  fall 
in  this  period. 

Table  2  summarizes  the  projected  changes  in  ADM  that 
are  presented  by  individual  units  in  Table  3.  It  also  shows 
that  actual  ADM  declined  in  1 25  units— 87.4  per  cent  of  the 
total— between  1976-77  and  1980-81.  For  the  period  1980- 


Table  1 


Actual  and  Projected  Change  in  Statewide  Average  Daily 
Membership  (ADM)  by  Grade 


Percentage  change  in  ADM1 

!976-77to 

1980-81  to 

1980-81  to 

1980-81 

1985-86 

1990-91 

Grade 

(actual) 

(projected) 

(projected) 

K 

-7.3% 

+2.6% 

NA^ 

1 

-12.4 

-0.8 

NA 

2 

-5.7 

-5.0 

NA 

3 

+0.2 

-6.7 

NA 

4 

+5.6 

-18.4 

NA 

5 

+2.9 

-13.7 

-11.5 

6 

-6.4 

-8.3 

-9.0 

7 

-12.1 

-2.3 

-8.7 

g 

-11.3 

-1.0 

-7.6 

9 

-10.5 

+3.5 

-15.2 

10 

-8.5 

-2.0 

-15.4 

II 

-1.6 

-11.0 

-18.4 

12 

-0.4 

-12.9 

-16.5 

Total 

-5.0% 

-5.9% 

NA 

Excluding  exceptional  students  in  self-contained  das' 
illy  handicapped  students  from  all  but  total  ADM. 
'Jot  available.  Since  the  projections  are  based  partly  on 
for  this  grade  are  not  available  for  1990-91. 
jrce:  Department  of  Public  Instruction  projections. 
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81  to  1985-86,  1 19  units  (83.2  per  cent)  can  expect  lower 
ADM  in  grades  K.  through  6;  80  units  (55.9  per  cent)  can 
expect  lower  ADM  in  grades  7-9;  125  units  (87.4  per  cent) 
can  expect  lower  ADM  in  grades  10-12;  and  126units(88.1 
per  cent)  can  expect  lower  total  ADM.  The  largest  declines 
will  occur  in  grades  10  through  12—66  units  can  expect 
ADM  in  these  grades  to  fall  10  per  cent  or  more.  In  the 
period  1980-81  to  1990-91  the  declines  will  be  larger.  ADM 
in  grades  7  through  9  will  fall  in  1 13  units  (79.0  per  cent), 
and  it  will  decline  by  10  per  cent  or  more  in  71  units  (33  units 
can  expect  declines  of  20  per  cent  or  more).  ADM  in  grades 
10  through  12  will  fall  in  130  units  (90.9  percent);  109  units 
can  expect  declines  of  1 0  per  cent  or  more.  Of  these,  52  units 
will  have  declines  of  20  per  cent  or  more,  and  1 4  units  will 
have  declines  of  30  per  cent  or  more  (four  of  these  units  can 
expect  declines  of  more  than  40  per  cent). 

Since  birth  rates  have  followed  the  same  general  decline 
everywhere,  the  units  that  are  expected  to  have  increased 
ADM  are  those  in  which  in-migration  has  offset  the  general 
decline  in  birth  rates.  The  projections  suggest  that  these  tend 
to  be  units  in  more  rural  areas.  Of  the  1 7  units  expected  to 
have  increased  ADM  in  1985-86,  only  three  are  city  units 
(Newton,  Red  Springs,  and  Washington).  Seven  of  the  14 


Table  2 


Summary  of  Percentage  Change  in  Actual  and  Projected  Average 
Daily  Membership  (ADM)  in  143  School  Units 


Actual 

total  ADM, 

1976-77  to 

1980-81 

Number  of  units 

Projected  ADM  by  grade  level 

1980-8 

to  1985-86 

1980-81  t 

o  1990-91 

Percentage  change 

K-6 

7-9 

10-12                     K-12 

7-9 

10-12 

Increase: 

10%  or  more 
5%  to  10% 
0%  to  5% 

0 
1 
17 

4 
3 
17 

12 
23 

28 

3                             4 
14                            12 

8 
5 
17 

1 

2 
10 

Decrease: 

0%to    -5% 
-5%  to -10% 
-10%  to -15% 
-15%  to -20% 
-20%  to  -30% 
-30%  or  more 

55 
42 
25 
3 
0 
0 

28 
46 
39 
4 
2 
0 
143 

33 
23 
16 
6 
2 
0 
143 

25  48 
34                           45 

26  27 
24                             6 
15                             0 

1                              0 
143                          143 

21 
21 
23 
15 
26 
7 
143 

7 
14 
31 
26 
38 
14 

143 

143 

Percentage  of  units 
with  decreased  ADM 

87.4% 

83.2% 

55.9% 

87.4%                     88.1% 

79.0% 

90.9% 

12     School  Law  Bultetjn 

county  units  (Chowan,  Currituck,  Dare,  Hertford,  Pender, 
Pitt,  and  Tyrrell)  are  in  the  rural  east  (five  in  the  northeast 
corner),  and  five  (Clay,  Henderson,  Jackson,  Macon,  and 
Madison)  are  in  the  mountainous  west.  The  other  two 
(Cabarrus  and  Hoke)  are  in  the  state's  central  area.  Of  these 
17  units,  only  five  (Beaufort,  Clay,  Currituck,  Dare,  and 
Washington  city)  can  expect  increases  of  more  than  5  per 
cent  (the  largest  expected  increase  is  in  Dare— 13.9  per 
cent). 

None  of  the  larger  city  units  is  expected  to  have  increased 
ADM  in  1 985-86.  In  fact,  the  largest  declines  are  expected  in 
city  units  because  much  of  the  population  growth  in  urban 
areas  is  occurring  outside  the  boundaries  of  city  school 
units.  For  example,  ADM  in  1985-86  is  expected  to  be 
significantly  lower  than  in  1980-81  in  Asheville  (-12.8  per 
cent),  Burlington  (-16.0  per  cent),  Concord  (-14.5  per  cent), 
Fayetteville  (- 1 4.0  per  cent),  Salisbury  (-15.5  per  cent),  and 
other  city  units.  The  expected  decline  of  enrollments  in  city 
units  is  particularly  noteworthy  in  projections  of  high  school 
ADM  to  1990-91;  large  declines  are  expected,  for  example. 


in  Asheville  (-31.2  per  cent),  Burlington  (-33.9  per  cent), 
Fayetteville  (-40.9  per  cent),  Greensboro  (-33.4  per  cent), 
and  Salisbury  (-42.8  per  cent),  among  other  cities. 

As  Table  1  shows,  projected  changes  vary  by  grade.  Even 
in  units  where  total  ADM  will  be  increasing,  ADM  may 
decline  in  certain  grades  for  a  time  and  then  increase.  These 
patterns,  which  are  predictable  because  they  reflect  past 
trends  in  birth  rates,  are  demonstrated  in  Chart  2,  which 
shows  projected  statewide  ADM  by  grade  level  over  the 
next  decade.  ADM  in  grades  K.  through  3  should  decline 
slightly  until  1984-85,  when  it  will  increase  slightly  because 
ofa  rise  in  the  number  of  births  during  the  late  1970s.  ADM 
in  grades  4-6  has  increased  slightly  in  recent  years  but  will 
decline  for  four  years  beginning  in  1982-83,  after  which  it 
will  level  off.  ADM  in  grades  7-9  has  been  falling  sharply  in 
the  last  few  years  but  should  increase  for  three  years  begin- 
ning in  1982-83  and  then  decline  sharply  until  1988-89. 
ADM  in  grades  10  through  12  has  been  falling  since  1977-78 
and  will  continue  to  fall  until  1984-85,  when  it  will  rise 
slightly  before  declining  sharply  in  the  late  1980s. 


Chart  2 

Actual  and  Projected  Average  Daily  Membership  in  North  Carolina 
Public  Schools  by  Grade  Level,  1976-77  to  1990-91 
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The  Outlook 

Falling  enrollment  during  the  past  decade  and  the  pro- 
jected declines  of  the  next  decade  reflect  the  end  of  the  "baby 
boom"of  the  1940s  and  1950s,  which  interrupted  a  long 
downward  trend  in  birth  rates.  As  Chart  3  shows,  after  1956 
the  number  of  births  annually  in  North  Carolina  began  a 
plunge  that  by  1973  brought  this  figure  below  the  depressed 
level  of  the  early  1930s  and  ended,  at  least  temporarily,  only 
in  1977.  The  plunge  was  interrupted  briefly  by  an  aborted 
"secondary"  baby  boom  of  1969-71.  The  large  number  of 
women  born  during  the  early  years  of  the  baby  boom 
reached  the  prime  childbearing  years  in  the  late  1960s,  but 
their  increased  number  was  offset  by  a  dramatic  decline  in 
birth  rates.  In  1967  women  aged  1 8  to  24  years  expected  to 
have  an  average  of  2.9  children  during  their  lifetime  (down 
from  an  average  for  white  women  of  3.2  in  1955  and  3. 1  in 
1965);  by  1974  this  age  group  expected  to  have  only  2.17 
children.1  Other  statistics  reveal  important  changes  in  atti- 
tudes, behavior,  and  factors  that  influence  birth  rates- 
today  women  tend  to  marry  later,  to  delay  the  birth  of  first 
and  subsequent  children,  and  to  end  their  childbearing  at  an 
earlier  age;  and  they  are  more  likely  to  have  their  marriages 
dissolved  by  divorce.2 

The  drop  in  the  number  of  births  between  1 970  and  1 976 
occurred  at  a  time  when  the  number  of  women  in  the  prime 
childbearing  age  group  was  rising.  The  fall  in  expected  num- 
ber of  births  during  a  lifetime  ended  in  1975;  the  rate  re- 
mained stable  until  1979  (the  latest  year  for  which  sur- 
vey results  are  available).  During  this  time  the  precipitous 
decline  in  annual  number  of  births  in  North  Carolina  ended. 
Number  of  births  in  1977  increased  5. 1  per  cent  above  the 
1976  level  and  remained  near  this  level  through  1980  (but 
between  1977  and  1980  the  annual  number  of  births  fell  in 
59  counties,  and  in  the  last  quarter  of  1980  and  the  first  half 
of  1981  the  number  of  births  reported  statewide  fell  below 
the  level  of  the  previous  year). 

Barring  a  reversal  in  the  trend  toward  fewer  births  per 
woman,  it  appears  that  the  number  of  births  will  not  increase 
very  much  during  the  1980s  and  perhaps  not  during  the 
1990s.  The  reason  is  clear  from  trends  shown  in  Chart  3. 
From  1 956  to  1 966  the  number  of  births  in  the  state  fell  21.1 
per  cent;  from  1956  to  1976  this  figure  fell  31.9  per  cent. 
Women  born  in  1 956 — the  year  the  "baby  boom"  ended  and 
the  "baby  bust"  began— reached  18  years  of  age  in  1974;  at 
age  26  in  1982,  they  are  about  at  the  midpoint  of  their 
childbearing  years.  Although  the  declining  number  of  wom- 
en born  in  the  state  after  1956  has  been  augmented  by 


1.  U.S.  Bureau  of  the  Census,  Current  Population  Reports,  Series 
P-20,  No.  358,  Fertility  of  American  Women.  June  1979  (Washington, 
DC:  U.S.  Government  Printing  Office,  1980),  Table  1. 

2.  See  Maurice  J.  Moore  and  Martin  O'Connell,  Perspectives  on 
American  Fertility,  U.S.  Bureau  of  the  Census,  Current  Population 
Reports.  Special  Studies,  Series  P-23,  No.  70  (Washington,  DC:  U.S. 
Government  Printing  Office,  1978.) 


Chart  3 

Numbers  of  Live  Births  in  North  Carolina 
1930  to  1980 
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in-migration,  the  number  of  women  who  enter  the  child- 
bearing  years  is  expected  to  decline  during  the  1980s.  State 
population  projections,  which  take  expected  migration  into 
account,  estimate  that  the  number  of  women  15  to  19  years 
will  decline  7  per  cent  below  the  1 98 1  level  in  1 985  and  5  per 
cent  below  the  1981  level  in  1990.1  The  population  of  women 
aged  20  to  29  will  increase  about  4.8  percent  between  1981 
and  1 985  but  then  will  fall  in  1 990  to  a  level  slightly  below 
the  1981  level. 

Whether  birth  rates  will  go  up  or  down  is  uncertain. 
Population  projections  for  the  state  assumed  that  they  will 
rise  during  the  1980s,  in  which  case  the  total  number  of 
births  annually  will  increase  in  1985  to  a  level  about  10  per 
cent  higher  than  the  number  born  in  1980  and  in  1990  to  a 
level  about  15  per  cent  higher  than  the  1980  figure.  But  the 
assumed  birth  rates  used  in  projections  for  1980  proved  to 
be  too  high,  and  the  assumption  that  they  may  rise  may  be 
unwarranted,  given  the  recent  downward  trend.  If  birth 
rates  remain  at  the  actual  1979  level,  for  example,  we  could 
expect  only  a  5  per  cent  increase  in  births  between  1 980  and 
1985  and  only  a  very  slight  increase  by  1990. 

Nor  is  there  a  baby  boom  in  sight  for  the  1 990s.  If  20  is  the 
age  at  which  women  enter  the  primary  childbearing  years 
(the  median  age  of  first  birth  is  22.3  years),  the  annual 
number  of  women  who  attain  this  age  should  not  increase 

(text  continues  on  p.  16) 


3.  Office  of  the  State  Budget  and  Management,  Update,  North  Caro- 
lina Population  Projections  (Raleigh,  1981). 
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Table  3 


Actual  and  Projected  Percentage  Change  in  Average  Daily  Membership1  (ADM) 
by  Grade  Level  for  143  School  Units 


Actual  ADM 
1976-77to 

Percentage  change 

Projected  change  in  ADM  by  grade  level 

1980-81 
Grades  K-12 

1980-8 

1  to  1985-86 

1980-8 

to  1990-91 

School  unit 

K-6 

7-9 

10-12                   K-12 

7-9 

10-12 

Alamance 

-11.4% 

-23.0% 

-11.4% 

-11.5%               -17.1% 

-34.1% 

-35.6% 

Burlington 

-11.9 

-21.6 

-9.5 

-11.5                  -16.0 

-31.8 

-33.9 

Alexander 

-3.0 

-4.2 

+8.4 

-9.5                    -2.4 

-0.3 

-11.3 

Alleghany 

-3.1 

-5.4 

0.0 

-4.1                    -5.4 

-7.4 

-6.3 

Anson 

-9.3 

-9.8 

-10.4 

-11.4                  -10.2 

-18.5 

-20.4 

Ashe 

-6.3 

-4.9 

-4.0 

-6.6                    -5.0 

-10.7 

-14.4 

Avery 

-1.7 

-11.8 

-7.0 

-9.0                    -9.9 

-20.2 

-19.6 

Beaufort 

-3.4 

+6.4 

+  17.7 

-4.5                    +6.7 

+27.6 

+6.8 

Washington 

+0.9 

+2.6 

+  12.7 

+3.9                      +5.1 

+20.7 

+0.9 

Bertie 

-10.8 

-1.7 

-12.3 

-31.0                  -11.2 

-13.0 

-28.5 

Bladen 

-6.5 

-9.0 

-3.2 

-9.6                     -7.6 

-15.4 

-15.9 

Brunswick 

+3.0 

-7.0 

+7.9 

-0.2                    -1.9 

-3.3 

+6.5 

Buncombe 

-1.1 

-8.0 

+0.9 

-1.5                    -4.3 

-8.5 

-10.5 

Asheville 

-13.7 

-10.5 

-16.7 

-14.1                   -12.8 

-27.3 

-31.2 

Burke 

-4.8 

-12.8 

-4.6 

-5.5                    -9.2 

-19.8 

-17.2 

Cabarrus 

+3.1 

-6.8 

+  12.0 

+  12.4                    +0.6 

-5.1 

+2.9 

Concord 

-14.4 

-14.6 

-19.8 

-7.1                    -14.5 

-34.5 

-32.7 

Kannapolis 

-10.8 

-7.3 

-8.0 

-9.8                    -9.9 

-21.6 

-25.2 

Caldwell 

-7.9 

-12.5 

-9.7 

-8.8                    -10.4 

27.3 

-26.9 

Camden 

-14.0 

-14.5 

-20.8 

-16.1                    -16.4 

-32.5 

-44.0 

Carteret 

-4.1 

-1.4 

+  1.6 

-6.0                     -1.9 

-0.2 

-10. 1 

Caswell 

-10.4 

-14.6 

-7.4 

-17.3                    -13.4 

-23.6 

-26.2 

Catawba 

+  1.1 

-7.8 

+8.4 

+0.2                    -3.0 

-7.1 

-3.6 

Hickory 

-12.2 

-14.2 

-4.6 

-10.8                  -10.9 

-23.0 

-25.7 

Newton 

-4.9 

-11.3 

-7.8 

+0.5                    -7.7 

-19.8 

-13.6 

Chatham 

-8.3 

-3.9 

-9.4 

-2.9                    -5.1 

-13.8 

-24.0 

Cherokee 

+0.2 

-6.8 

-0.6 

+5.2                    -2.6 

-6.7 

+2.0 

Chowan 

-3.8 

+  12.8 

+  10.8 

-21.7                    +3.5 

+26.4 

-9.5 

Clay 

+5.9 

+  1.2 

+27.4 

+6.3                    +8.2 

+  17.0 

+  14.6 

Cleveland 

-5.2 

-12.5 

-11.5 

-11.9                  -12.1 

-24.1 

-23.4 

Kings  Mountain 

+  1.9 

-7.7 

+7.1 

-5.5                    -3.7 

-8.1 

+0.7 

Shelby 

-7.4 

-13.3 

-11.6 

-15.8                  -13.1 

-25.4 

-28.3 

Columbus 

-7.4 

+  1.6 

-3.0 

-15.8                    -4.1 

-6.8 

-14.8 

Whiteville 

-8.4 

-3.5 

-8.2 

-14.8                      -7.0 

-13.5 

-21.7 

Craven 

-3.8 

-0.2 

+  12.0 

-13.6                    -0.3 

+8.1 

-6.8 

Cumberland 

-2.3 

-2.0 

+  10.6 

-10.3                    -1.0 

+4.4 

-9.5 

Fayetteville 

-14.5 

-8.4 

-15.4 

-23.7                    -14.0 

-22.0 

-40.9 

Currituck 

+0.2 

+  16.9 

-3.9 

-1.3                      +7.6 

+3.9 

-3.6 

Dare 

+3.6 

+24.2 

+3.6 

+0.6                   +13.9 

+30.2 

+  1.3 

Davidson 

+0.2 

-11.3 

-0.7 

+0.9                     -5.9 

-15.3 

-12.8 

Lexington 

-11.5 

-12.8 

-2.9 

-13.5                  -10.6 

-18.9 

-29.1 

Thomasville 

-11.6 

-8.1 

-18.1 

-22.7                  -13.7 

-25.7 

-32.6 

Davie 

-0.3 

-8.7 

-8.7 

-4.8                    -3.6 

-3.9 

-11.7 

Duplin 

-8.7 

-7.3 

-0.9 

-16.3                    -7.7 

-11.3 

-17.9 

Durham 

-0.9 

-7.0 

+2.8 

+8.3                    -1.2 

-2.6 

-8.8 

Durham  City 

-9.7 

-3.1 

+7.1 

-11.7                    -1.5 

+0.6 

-14.7 

Edgecombe 

-7.6 

-0.6 

-6.0 

-15.9                    -5.2 

-6.3 

-21.1 

Tarboro 

-6.7 

-0.8 

-6.1 

-15.7                    -5.4 

-7.8 

-22.4 

Forsyth 

-6.9 

-11.3 

+0.2 

-13.9                    -8.9 

-14.6 

-25.1 

Excluding  exceptional  students  in  sell-contained  clas 


arded  handicapped  students  except  in  total  ADM. 


School  Law  BuDetiri      15 


Actual  ADM 
1976-77  to 

Percentage  change 

Projected  change  in  ADM  by  grade 

level 

1980-81 
Grades  K-12 

1980- 

81  to  1985-86 

1980-81  to  1990-91 

School  unit 

K-6 

7-9 

10-12                    K-12 

7-9 

10-12 

Franklin 

-5.8 

-4.9 

-0.1 

-15.3                    -5.9 

-11.8 

-18.8 

Franklinton 

-7.8 

-5.3 

-4.7 

-16.3                    -7.4 

-14.6 

-222 

Gaston 

-3.5 

-14.6 

+0.2 

-3.3                  -10.6 

-24.5 

-14.8 

Gates 

-11.2 

-7.5 

-9.8 

-14.0                      -9.7 

-24.7 

-27.3 

Graham 

-2.1 

-0.6 

-8.1 

-4.3                      -3.4 

-11.5 

-11.5 

Granville 

-8.7 

-17.3 

-12.2 

-8.5                    -14.1 

-27.9 

-27.2 

Greene 

-15.3 

+2.4 

-0.9 

-16.6                      -2.3 

-1.9 

-18.7 

Guilford 

-3.9 

-12.0 

+3.2 

-2.1                      -6.0 

-10.4 

-16.9 

Greensboro 

-12.1 

-12.4 

-9.2 

-16.7                  -12.5 

-21.4 

-33.4 

High  Point 

-12.0 

-11.4 

-14.4 

-17.2                  -13.2 

-23.8 

-33.6 

Halifax 

-10.1 

-5.9 

-14.8 

-23.0                  -11.8 

-21.4 

-28.0 

Roanoke  Rapids 

-10.9 

-10.6 

-0.3 

-14.3                      -9.0 

-12.6 

-23.4 

Weldon 

-6.6 

-1.9 

+  1.0 

-18.1                      -4.8 

-6.8 

-7.2 

Harnett 

-2.5 

-3.8 

+  1.1 

-11.9                      -4.4 

-4.8 

-15.2 

Haywood 

-4.9 

-16.8 

-7.1 

-7.0                    -11.8 

-26.6 

-18.5 

Henderson 

+18 

-1.0 

+5.9 

+0.3                    +0.9 

0.0 

-4.2 

Hendersonville 

-3.7 

-1.4 

-10.0 

-10.2                    -5.7 

-11.3 

-16.2 

Hertford 

-11.5 

+2.1 

-11.5 

-22.0                    -7.9 

-8.9 

-27.1 

Hoke 

-0.3 

-2.0 

+  14.6 

-1.4                      +1.7 

+9.4 

+4.3 

Hyde 

-8.6 

+5.0 

+4.7 

-23.9                    -2.5 

+  13.9 

-28.3 

Iredell 

-4.3 

-10.5 

+4.3 

-8.8                    -6.5 

-14.6 

-14.5 

Mooresville 

-6.6 

-14.0 

-10.7 

-14.6                  -13.1 

-310 

-28.9 

Statesville 

-6.1 

-12.1 

-4.3 

-17.4                    -11.2 

-23.0 

-27.3 

Jackson 

+2.2 

-6.6 

+9.5 

+2.6                    +0.7 

+25 

-4.5 

Johnston 

-3.3 

-5.7 

+3.8 

-4.1                      -3.1 

-0.7 

-13.0 

Jones 

-16.8 

-9.1 

-0.7 

-8.8                    -5.3 

-4.9 

-18.4 

Lee-Sanford 

-3.1 

+  1.4 

+  1.1 

-9.5                    -1.1 

+19 

-18.0 

Lenoir 

-4.4 

-7.9 

+  12.4 

-8.1                    -3.3 

-1.0 

-6.0 

Kington 

-5.0 

-6.0 

+6.8 

-17.2                      -5.1 

-2.9 

-11.2 

Lincoln 

+0.7 

-7.0 

+9.9 

-4.8                    -25 

-1.6 

-8.0 

Macon 

+2.2 

-0.3 

+2.5 

-2.3                    +1.0 

+  1.9 

-7.0 

Madison 

+7.0 

-1.8 

+  10.0 

-3.4                    +0.9 

+3.0 

+3.2 

Martin 

-8.5 

-8.2 

-0.4 

-17.7                    -8.2 

-13.3 

-18.9 

McDowell 

+0.7 

-12.5 

+5.0 

-0.3                    -5.8 

-14.2 

-2.0 

Mecklenburg 

-7.3 

-111 

+  1.5 

-7.9                    -7.3 

-14.4 

-22.3 

Mitchell 

-4.6 

-5.7 

0.0 

-5.5                    -5.3 

-5.3 

-24.1 

Montgomery 

-2.5 

-5.4 

+6.1 

+4.4                      -0.8 

-26 

+4.7 

Moore 

-5.0 

+  1.2 

-2.8 

-9.9                      -2.4 

-1.9 

-14.0 

Nash 

-5.3 

-4.8 

+2.9 

-7.9                      -3.6 

-4.6 

-13.6 

Rocky  Mount 

-4.2 

+0.8 

-0.1 

-4.5                      -0.7 

+0.5 

-13.2 

New  Hanover 

-3.6 

-11.9 

-1.7 

-7.4                      -8.2 

-17.2 

-20.2 

Northampton 

-11.2 

-7.8 

-8.6 

-25.4                   -113 

-15.3 

-35.1 

Onslow 

-6.0 

+0.5 

+  1.8 

-13.6                    -11 

+  1.1 

-12.0 

Orange 

-2.9 

-6.4 

+4.1 

+  1.6                    -2.3 

-7.3 

-12.1 

Chapel  Hill-Carrboro 

-6.5 

-II. 1 

-13.3 

+3.9                    -8.0 

-19.8 

-28.9 

Pamlico 

-8.6 

-2.0 

-4.5 

-4.5                    -3.2 

+  1.3 

-16.7 

Pasquotank 

-10.5 

-2.2 

-3.4 

-15.9                    -5.5 

-5.5 

-21.8 

Pender 

-4.2 

+3.0 

+6.9 

-11.3                    +0.7 

+3.9 

-10.3 

Perquimans 

-10.9 

+  15.2 

-13.1 

-15.8                    -0.2 

+6.0 

-27.1 

Person 

-8.8 

-11.9 

+9.2 

-16.0                    -8.0 

-17.8 

-23.1 

Pitt 

-2.3 

+3.7 

+5.9 

-10.1                      +1.4 

+6.2 

-6.6 

Greenville 

-7.1 

+  1.4 

-3.5 

-9.1                      -2.4 

+  1.5 

-19.9 

Polk 

-3.5 

-14.8 

-11.3 

-19.2                    -14.7 

-29.3 

-25.7 

Tryon 

-8.3 

-19.3 

-6.0 

-9.0                   -13.2 

-31.1 

-25.2 

Randolph 

-2.1 

-11.3 

-4.4 

-2.6                      -7.8 

-18.6 

-17.6 

Asheboro 

-12.4 

-13.5 

-11.2 

-15.0                  -13.1 

-25.6 

-28.6 

Richmond 

-2.9 

-2.8 

+5.0 

-12.2                    -1.9 

-2.1 

-8.8 

Robeson 

-2.2 

-4.6 

+8.5 

-8.6                    -2.2 

-0.5 

-5.8 
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School  unit 

Fairmont 

Lumberton 

Red  Springs 

St.  Pauls 
Rockingham 

Eden 

Madison-Mayodan 

Reidsville 
Rowan 

Salisbury 
Rutherford 
Sampson 

Clinton 
Scotland 
Stanly 

Albemarle 
Stokes 
Surry 

Elkin 

Mount    Airy 
Swain 

Transylvania 
Tyrrell 
Union 

Monroe 
Vance 
Wake 
Warren 
Washington 
Watauga 
Wayne 

Golds  boro 
Wilkes 
Wilson 
Yadkin 
Yancey 
State 


Actual  ADM 
1976-77  to 


Grades  K- 12 


-5.7 
-0.8 
-4.3 
-3.9 
-8.8 
-5.4 
-18.0 

-4.8 
-5.1 
-1.0 
-3.9 

+3.4 
-0.4 
-9.4 
-9.2 
-2.2 
-5.6 
-13.4 
+3.3 


-2.3 
12.3 
14.0 
-2.9 
-5.5 
13.5 
-5.7 
-2.7 


Percentage  change 


P 

ojected  change 

n  ADM  by  grade 

level 

1980-81 

to  1985-86 

1980-8 

to  1990-91 

K-6 

7-9 

10-12 

K.-12 

7-9 

10-12 

-6.1 

+  10.0 

-18.1 

-4.5 

-0.3 

-16.1 

-5.3 

+7.4 

-0.7 

-1.3 

+  1.7 

-4.5 

-1.9 

+  15.2 

-9.9 

+4.0 

+  11.2 

-15.3 

-8.1 

-0.3 

-8.5 

-6.2 

-6.8 

-13.0 

-14.7 

-0.6 

-8.7 

-9.8 

-20.4 

-15.2 

-12.6 

-4.0 

+0.5 

-7.7 

-16.9 

-10.4 

-15.9 

+0.3 

-8.6 

-10.5 

-21.5 

-21.8 

-12.3 

-8.5 

-21.3 

-13.3 

-23.7 

-24.7 

-7.0 

+2.1 

-2.8 

-3.8 

-12.3 

-16.8 

-12.1 

-17.6 

-21.7 

-15.5 

-30.0 

-42.8 

-6.2 

-5.5 

-7.4 

-6.2 

-14.3 

-11.8 

+  1.4 

+0.8 

-15.5 

-2.5 

+0.3 

-10.0 

+  1.3 

-7.5 

-10.5 

-3.5 

-3.1 

-9.5 

-6.4 

+9.3 

+0.8 

-1.6 

+0.1 

-0.2 

-9.1 

+2.4 

-6.8 

-5.6 

-15.3 

-12.2 

-11.3 

-7.5 

-13.0 

-10.6 

-21.1 

-31.2 

-6.1 

+5.7 

+3.4 

-1.2 

-4.7 

+3.8 

-9.9 

+  1.1 

-4.0 

-5.9 

-10.6 

-10.9 

-12.8 

-4.5 

-7.3 

-9.4 

-18.6 

-23.5 

-11.6 

-19.0 

-22.8 

-15.8 

-28.8 

-33.7 

+0.1 

0.0 

-9.4 

-1.9 

+0.5 

-11.2 

-0.6 

-8.2 

-25.3 

-8.2 

-8.1 

-26.7 

+8.2 

+28.7 

-22.1 

+4.9 

+38.0 

-23.1 

-5.2 

+7.3 

+3.3 

-0.4 

-3.1 

+0.6 

-5.2 

-2.6 

-5.6 

-4.6 

-11.0 

-13.3 

-9.6 

+6.2 

-1.8 

-4.1 

-8.1 

-16.0 

-4.6 

-5.3 

-0.6 

-3.8 

-11.2 

-14.8 

-5.5 

-12.3 

-21.8 

-5.5 

-7.8 

-28.0 

-7.4 

-22.1 

-24.3 

-15.3 

-25.1 

-43.1 

-7.9 

+0.2 

-1.1 

-4.5 

-5.6 

-9.8 

0.0 

+7.0 

-11.0 

-1.0 

+5.9 

-11.5 

+0.5 

-1.9 

-27.7 

-6.8 

-5.4 

-26.4 

-10.1 

+2.0 

-7.9 

-6.7 

-10.7 

-18.4 

-5.6 

-3.2 

-7.1 

-5.3 

-9.5 

-15.9 

-10.9 

-3.3 

-12.9 

-9.4 

-19.1 

-18.7 

-6.4 

-3.1 

-11.1 

-6.5 

-11.5 

-14.7 

-7.5% 

-0.4% 

-8.2% 

-5.9% 

-10.6% 

-16.7% 

Source:  N.C.  Depann 


until  1997.  It  is,  of  course,  too  early  to  speculate  on  how 
many  women  of  childbearing  age  will  be  added  through 
in-migration  to  North  Carolina's  population  during  the 
1990s  or  on  birth  rates  that  might  exist  then.  However, 
recent  Bureau  of  the  Census  projections  based  on  the  assump- 
tions that  birth  rates  will  remain  at  current  levels  and  that 
migration  will  continue  at  rates  experienced  from  1965  to 


1975  suggest  that  the  annual  number  of  births  in  the  1990s 
will  be  lower  than  in  the  1980s.4 


4.  Illustrative  Projections  of  State  Population  by  Age.  Race, and  Sex: 
1975  to  2000,  U.S.  Bureau  of  the  Census,  Current  Population  Reports, 
Series  P-25,  No.  796  (Washington,  DC:  U.S.  Government  Printing 
Office,  1979),  pp.  16-17. 
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Recent  Court  Decisions 


PAY  RAISES  MAY  BE  BASED  ON  NTE  SCORES. 

Newman  v.  Crews,  651  F.2d  222  (4th  Cir.  1981). 


SUBJECTIVE  EVALUATIONS  ARE  NECESSARY  IN 
MAKING  TENURE  AND  REAPPOINTMENT  DECI- 
SIONS. Mayberry  v.  Dees,  663  F.2d  502  (4th  Cir.  1981). 


Facts:  The  Charleston  County  School  Board  granted  a 
raise  to  teachers  who  had  received  the  highest  grade  on  their 
most  recent  National  Teacher  Examination  (NTE),  a  test 
prepared  and  administered  by  the  Educational  Testing  Sen- 
ice  that  may  be  taken  as  many  times  as  a  teacher  wishes. 
Because  36.8  per  cent  of  the  black  teachers  did  not  qualify 
for  the  raise,  compared  with  2  per  cent  of  the  white  teachers, 
several  black  teachers  sued  the  Charleston  school  district. 
They  charged,  among  other  things,  that  that  policy  violated 
Title  VII  of  the  1964  Civil  Rights  Act;  because  the  denial  of 
pay  raises  had  a  disproportionate  impact  on  black  teachers, 
they  argued,  the  school  district  had  to  prove  that  the  policy 
served  a  legitimate  objective  that  could  not  be  met  by 
alternative  policies. 

In  United  States  v.  South  Carolina,  434  U.S.  1026(1978) 
[see  9  School  Law  Bulletin  9  (Apr.  1978)],  the  state's  use  of 
the  NTE  for  certifying  teachers  and  determining  their  sala- 
ries was  found  to  violate  neither  the  Constitution  nor  Title 
VII.  The  objective  identified  by  the  state  in  that  case  was  to 
provide  a  financial  incentive  for  poor  teachers  to  improve 
their  ability  to  teach.  In  this  case,  the  school  board  argued 
that  its  pay  raise  policy  was  intended  to  provide  the  same 
incentive  and  also  to  attract  highly  rated  teachers  from 
outside  the  school  district.  The  plaintiffs  contended  that 
since  the  Charleston  school  board  pursued  a  different  objec- 
tive, the  earlier  decision  did  not  control.  The  federal  district 
court  found  for  the  school  district,  and  the  plaintiffs  ap- 
pealed. 

Holding:  The  Fourth  Circuit  Court  of  Appeals  affirmed, 
holding  that  the  school  district's  use  of  NTE  scores  for 
determining  a  recipient's  pay  raise  did  not  violate  Title  VII. 
It  noted  that  the  state's  policy  upheld  in  United  States  v. 
South  Carolina  and  the  policy  objective  sought  here  were 
"but  two  facets  of  the  same  stone  ..."  Both  serve  "to 
improve  the  quality  of  teaching"  and  do  not  violate  Title 
VII.  The  plaintiff,  however,  suggested  the  use  of  teacher 
performance  evaluations  as  a  reasonable  alternative  to  NTE 
scores  to  achieve  this  objective.  The  court  found  this  alterna- 
tive unacceptable  because  "evaluations  are  entirely  subjec- 
tive and  inexact  .  .  .  [and]  involve  substantial  potential  for 
discrimination  in  application.  The  NTE  has  the  virtue  of 
complete  objectivity."  Furthermore,  an  evaluation  system 
cannot  be  used  to  grade  teachers  when  they  enter  the  system. 

The  court  also  rejected  an  argument  that  granting  pay 
raises  to  one  category  of  teacher  but  not  others  was  arbitrary 
and  therefore  violated  the  constitutional  rights  to  due 
process  and  equal  protection. 


Facts:  Mayberry  was  employed  as  an  assistant  professor 
of  Romance  languages  at  East  Carolina  University  on  a 
one-year,  renewable-contract  basis.  He  was  reappointed  to 
four  successive  one-year  contracts  until  he  was  notified  in 
his  fifth  year  (a  tenure-year  decision)  that  he  would  not  be 
reappointed.  He  brought  suit  under  42  U.S.C.  §  1983, 
claiming  that  tenure  was  denied  to  punish  him  for  criticizing 
the  department  chairman  and  the  criticism  was  protected 
speech  under  the  First  Amendment.  The  federal  district 
court  awarded  Mayberry  damages  but  did  not  reinstate 
him.  The  Fourth  Circuit  reversed  the  award  of  punitive 
damages  against  the  defendants  in  their  official  capacity  and 
the  award  of  punitive  damages  against  the  department  chair- 
man, but  it  ordered  Mayberry  reinstated.  It  also  dismissed 
as  defendants  in  the  suit  those  administrators  who  were 
sued  in  their  official  capacities  (Eleventh  Amendment  immu- 
nity for  state  agencies  removes  these  defendants)  and  also 
dismissed  all  campus  administrators  who  had  been  sued  as 
individuals  except  for  the  department  chairman  (good-faith 
immunity  defense  was  available  to  all  but  the  chairman). 
But  this  opinion  was  withdrawn  because  the  judicial  panel 
had  to  be  reconstituted. 

Holding:  The  Fourth  Circuit's  second  opinion  reaffirmed 
the  first  opinion  as  it  pertained  to  the  defendants  but  reversed 
the  judgment  that  had  ordered  Mayberry  reinstated.  The 
court  made  the  following  points: 

Burden  of  proof .  The  faculty  member  has  the  burden 
of  proof  when  he  contests  a  nonreappointment.  He  must 
also  show  that  his  criticism  was  the  cause  for  the  decision 
not  to  reappoint. 

Weight  to  be  given  past  satisfactory  performance.  May- 
berry argued  that  his  four  renewals  justified  an  inference 
that  he  should  now  be  given  tenure.  The  court  rejected  this 
argument,  saying  that  no  favorable  inference  "is  to  be  drawn 
from  previous  satisfatory,  annually  renewed  probationary 
service." 

Amount  of  proof  required.  It  is  not  enough,  the  court 
said,  for  a  teacher  simply  to  show  an  exercise  of  First 
Amendment  rights,  followed  by  a  denial  of  tenure.  That 
approach  wrongly  eliminates  the  "manifold  other  require- 
ments" to  be  satisfied  before  tenure  is  granted,  some  of 
which  are  independent  of  the  candidate's  qualifications. 
"[I]f  the  possibility  of  retaliation  were  all  Mayberry  had  to 
prove  to  allow  a  jury  to  find  in  his  favor,  there  would  be  no 
practical  way  to  deny  tenure  to  anyone."  If  that  were  the 
case,  the  court  said,  the  distinction  between  probationary 
and  tenured  employment  "would  largely  evaporate." 
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Care  required  in  making  tenure  decision.  "The  status 
of  tenure,  effectively  precluding,  as  it  inevitably  does,  for 
possibly  a  very  long  time,  the  replacement  of  a  less  good 
teacher  by  a  better  one,  is  recognized  as  carrying  with  it  a 
duty  that  great  care  be  exercised  in  its  conferral." 

Qualified  teachers  may  be  denied  tenure.  "[N]ot  every- 
one satisfying  the  requisite  qualifications  will  necessarily  be 
granted  tenure.  'Many  are  called,  but  few  are  chosen.'  Amer- 
ican universities  are  replete  with  distinguished  full  professors 
who,  when  the  time  came  at  their  first  university,  went  'out' 
and  not  'up.'  It  is  not  in  any  sense  denigrating  when  a 
university  concludes,  at  the  moment  of  decision,  that  its  best 
educational  interests  will  not  be  served  by  a  conferral  of 
tenure,  however  capable  and  collegial  the  candidate  may 
be."  Later  in  the  opinion  the  court  emphasizes  that  "non- 
renewal, following  the  running  of  the  established  proba- 
tionary period,  is  not  a  dismissal,  and  it  is  altogether  lacking 
in  invidious  connotations.  ...  It  is  not  a  criticism  to  be 
denied  tenure." 

Subjective  evaluation.  The  court  noted  that  subjective 
evaluations  are  inherent  and  inevitable  in  making  the  tenure 
decision.  It  quoted  with  approval  the  recent  Fourth  Circuit 
opinion  in  Clark  v.  Whiting  [607  F.2d  634,  639  (4th  Cir. 
1979)]: 

A  teacher's  competence  and  qualifications  for  tenure 
or  promotion  are  by  their  very  nature  matters  calling 
for  highly  subjective  determinations,  determinations 
which  do  not  lend  themselves  to  precise  qualifications 
and  are  not  susceptible  to  mechanical  measurement  or 
the  use  of  standardized  tests. 

Impartiality  ofevaluator.  Before  a  teacher's  evaluator 
must  be  removed  from  the  reappointment,  tenure  process, 
evidence  must  be  "substantial"  that  he  "has  so  lost  his 
objectivity  that  he  no  longer  is  able  to  look  on  the  task  from 
the  University's  perspective,  but  instead  has  personalized  it 
and  converted  it  into  something  approaching  a  personal 
vendetta." 

Avoiding  a  "tenured-in"  situation.  The  court  recog- 
nized the  legality  of  denying  tenure  solely  because  too  great 
a  proportion  of  teachers  already  have  tenure.  It  is  sometimes 
necessary,  the  court  said,  "to  terminate  those  considered 
for,  but  not  granted  tenure,  even  though  qualified,  ...  to 
make  place  for  those  following  behind."  In  times  of  non- 
expansion  and  retrenchment,  nonreappointment  of  quali- 
fied teachers  sometimes  will  be  necessary  if  some  of  each 
future  year's  appointees  are  to  be  considered  for  tenure. 
Otherwise  an  entire  age  bracket  of  teachers  could  be  denied 
a  chance  to  join  the  permanent  faculty. 


NONREAPPOINTMENT  WITHOUT  GIVING  REA- 
SONS. Prewit  v.  Transylvania  Board  of  Education,  No. 
79-CVS-226  (N.C.  Superior  Ct.  Sept.  10  J  981). 

Facts:  A  probationary  teacher  was  given  notice  of  nonre- 
appointment in  her  third  (tenure)  year  of  employment.  She 


sued,  arguing  that  the  board  violated  the  provision  of  North 
Carolina's  Tenure  Act  [G.S.  1 15C-325(m)(2)]  that  prohibits 
a  board  from  being  "arbitrary  or  capricious"  in  its  nonre- 
appointment decisions.  The  plaintiffs  evidence  showed: 

1.  No  criticism  has  ever  been  made  about  her  teaching. 
Furthermore,  her  performance  had  always  been  evaluated 
as  at  least  satisfactory,  and  school  policy  required  that  "any 
deficiency. . .  be  noted  in  writing  and  the  teacher  be  advised 
of  it." 

2.  Both  the  principal  and  the  superintendent  had  recom- 
mended her  for  reappointment. 

3.  Only  two  members  of  the  five-member  board  voted  not 
to  reappoint  her  (one  voted  for  reappointment  and  two  did 
not  vote). 

4.  The  superintendent,  who  had  been  present  at  the  board 
meetings  at  which  the  reappoi  ntment  was  considered,  stated 
in  writing  that  "he  did  not  know  the  reason  for  the  action  by 
the  board  members  in  voting  not  to  renew  plaintiffs  con- 
tract." 

5.  The  board  member  who  voted  for  reappointment  testi- 
fied for  the  plaintiff  that  no  reason  was  advanced  for  nonre- 
appointment, but  one  or  both  of  the  members  who  opposed 
reappointment  gave  an  "unexplained  indication"  that  the 
board  "might  or  would  be  able  to  find  a  better  teacher  than 
plaintiff." 

6.  The  board  offered  the  court  no  evidence  in  its  behalf. 
Judgment:  The  court  found  that  the  board  had  been 

arbitrary  in  not  reappointing  the  teacher,  and  it  ordered 
reinstatement  and  payment  of  back  salary.  Because  the 
board  voted  not  to  appeal  the  decision,  the  Prewit  case 
remains  a  trial  court  decision  that  is  not  binding  precedent 
in  other  North  Carolina  counties.  Furthermore,  the  decision 
is  best  restricted  to  its  peculiar  facts — that  two  members  of  a 
board  voted  not  to  reappoint  even  though  all  evaluations 
were  good  ones  and  all  administrators  had  recommended 
reappointment.  The  case  law  of  nonreappointment  is  not 
changed:  A  teacher  can  be  denied  reappointment  because 
the  school  thinks  it  can  employ  a  better  teacher,  and  that 
action  is  not  arbitrary  or  capricious  under  state  law.  But  a 
school  board  that  is  sued  over  nonreappointment  should 
not  make  the  mistake  of  refusing  to  offer  evidentiary  support 
for  its  conclusion  that  it  can  employ  a  better-qualified  teach- 
er. To  let  the  case  be  decided  solely  on  the  plaintiffs  evidence 
invites  the  type  of  decision  that  resulted  in  this  case. 


COMPETENCY  TESTS  FOR  HANDICAPPED  STU 
DENTS.  Board  of  Education  v.  Amback,  Motion  No.  10! 
(N.Y.  Sup.  Ct.  Aug.  24,  1979). 

Facts:  Abbey  and  Richard  are  mentally  handicapped. 
Abbey  suffers  a  neurological  impairment  that  affects  her 
ability  to  handle  arithmetical  computations,  and  Richard 
has  been  classified  as  trainable  mentally  retarded.  When 
they  successfully  completed  their  IEPs  (individual  educa-  I 
tion  plans),  the  local  board  of  education  awarded  each  one 


a  high  school  diploma,  although  neither  student  had  met 
the  state  competency  test  requirements  for  issuance  of 
diplomas.  The  New  York  Department  of  Education  there- 
fore ordered  the  local  board  to  reveal  the  names  of  all 
students  who  had  been  awarded  diplomas  without  passing 
the  Basic  Competency  Tests  in  reading  and  mathematics 
so  that  the  diplomas  could  be  revoked.  The  local  board 
refused  and  sought  a  court  order  to  prohibit  the  revocation 
of  diplomas  on  the  grounds  that  the  Education  Depart- 
ment's Basic  Competency  Test  (BCT)  requirement  vio- 
lated, among  other  things,  constitutional  due  process  and 
the  Education  for  All  Handicapped  Children  Act  (EHA). 

Holding:  The  court  found  that  the  state  competency 
test  requirements  do  not  violate  the  EHA  because  although 
the  act  requires  that  a  "free  appropriate  education"  be 
available  to  all  handicapped  children,  that  requirement 
does  not  include  the  award  of  a  diploma.  But  the  court 
also  held  that  the  New  York  Department  of  Education 
violated  the  students'  right  to  procedural  due  process  by 
failing  "to  provide  timely  notice  of  the  diploma  sanction 
contained  in  the  Commissioner's  Regulations."  Reasoning 
that  early  notice  was  essential  to  provide  handicapped 
children  a  fair  opportunity  to  pass  the  tests,  the  court  held 
that  three  years'  notice  was  inadequate.  Early  notice  was 
"much  more  crucial"  to  these  mentally  handicapped  stu- 
dents than  to  nonhandicapped  pupils  because  the  methods 
and  goals  employed  in  the  IEPs  were  geared  toward  the 
handicapped  child's  special  needs.  The  court  found  that 
"early  notice  would  allow  for  proper  consideration  of 
whether  the  goals  of  the  student's  IEPs  should  include 
preparation  for  the  BCT  and  would  afford  an  appropriate 
time  for  instruction  aimed  at  reaching  the  goal."  The  court 
did  not  decide  what  constituted  adequate  notice. 

Since  the  New  York  Supreme  Court  is  a  trial-level 
court,  its  decisions  are  not  binding  precedent  and  may  be 
appealed  to  the  New  York  Appellate  Division.      JJB 


NONREAPPOINTMENT    -    CONTRACT    TERMS 
MODIFY  STATUTORY  REQUIREMENTS.  Borman 

v.  Sweetwater  Country  School  District  No.  2,  No.  5387 
(Wyo.  Sup.  Ct.  April  27,  1981). 

Facts:  Borman  (plaintiff)  taught  elementary  school  for 
two  consecutive  years  in  the  Sweetwater  School  District. 
Wyoming  statutes  classified  her  as  an  "initial  contract 
teacher"  (nontenured  teacher),  and  her  second  contract 
specifically  stated  that  it  was  for  "one  year  only."  She  also 
was  informed  that  the  teaching  position  she  filled  belonged 
to  another  teacher  absent  on  a  year's  pregnancy  leave,  that 
"she  would  not  have  any  expectation  of  continued  em- 
ployment," and  that  she  would  have  to  reapply  for  a 
position  if  she  desired  one  in  the  subsequent  year. 

The  Wyoming  Teacher  Employment  Law  requires  local 
school  boards  to  notify  initial-contract  teachers  of  termi- 
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nation  before  March  15  of  each  year  if  they  are  not  to  be 
rehired  the  following  school  year.  Borman  was  not  specifi- 
cally informed  of  that  decision  not  to  rehire  her  until  April 
26.  Accordingly  she  sued  for  breach  of  contract  on  the 
theory  that  all  statutory  requirements  are  included  by  implica- 
tion in  a  contract  for  employment  and  that  the  statutory 
notice  requirement  was  not  fulfilled.  The  school  board,  on 
the  other  hand,  contended  that  (1)  Borman's  contract  pro- 
vided timely  notice,  and  (2)  she  waived  the  notice  require- 
ment by  entering  into  this  particular  contract. 

Holding:  The  Wyoming  Supreme  Court  held  that 
Borman's  contract  provided  adequate  notice  of  termina- 
tion before  March  15.  Noting  that  contracts  should  be 
construed  according  to  the  intention  of  the  parties,  the 
court  found  that  "both  parties  intended  the  contract  to 
end  in  one  year  without  further  notice."  The  court  also 
rejected  the  plaintiffs  argument  that  the  statute's  purpose 
(to  assure  teachers  adequate  time  to  seek  employment 
elsewhere)  would  be  frustrated  by  interpreting  teacher 
contracts  in  this  way,  saying  that  "if  a  one-year  provision 
were  placed  in  every  initial  teacher  contract ...  to  circum- 
vent the  intent  of  [the  Wyoming  Teacher  Employment 
Law],  we  would  agree  that  its  purpose  was  thwarted  and 
hold  the  notice  to  be  inadequate."  However,  the  court  held 
that  Borman's  unique  contract  fulfilled  the  statute's  pur- 
pose and  thus  provided  adequate  notice. 

One  justice  dissented.  He  argued  that  because  her  con- 
tract did  not  preclude  employment  during  the  following 
year,  Borman  was  not  free  to  search  for  another  job  until 
she  received  specific  notice  of  termination.  He  concluded 
that  "since  the  school  district  did  not  give  such  notice,  it 
was  guilty  of  breach  of  convenant." — JJB 


STUDENT  RELIGIOUS  GROUPS  ON  PUBLIC  UNI- 
VERSITY CAMPUSES.  Widmarv.  Vincent,  50  U.S.L.W. 
4062  (U.S.  Sup.  Ct.  Dec.  8,  1981). 

Facts:  Students  at  the  University  of  Missouri-Kansas 
City  challenged  a  university  regulation  forbidding  the  use  of 
campus  buildings  or  grounds  for  religious  worship  or  teach- 
ing. The  students,  organized  as  a  group  called  Cornerstone, 
wished  to  conduct  meetings  consisting  of  prayer,  Bible- 
reading,  and  discussion  of  religious  experiences;  the  meet- 
ings would  be  open  to  the  public.  They  charged  that  the 
university  ban  violated  their  rights  to  free  exercise  of  reli- 
gion, to  equal  protection  (because  no  other  legitimate  stu- 
dent activity  was  forbidden),  and  to  freedom  of  speech. 

The  federal  district  court  upheld  the  regulation  as  not 
only  permissible  but  indeed  required.  That  court  concluded 
that  religious  activity  by  students  on  a  state  university  cam- 
pus would  constitute  an  establishment  of  religion  [Chess  v. 
Widmar,  480  F.  Supp.  907  (W.D.  Mo.  1979)].  The  Eighth 
Circuit  Court  of  Appeals  reversed.  It  characterized  the  issue 
as  one  of  free  speech  and  held  that  the  university  was  not 
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permitted  to  discriminate  among  kinds  of  speech  on  the 
basis  of  content. 

Holding:  The  United  States  Supreme  Court,  with  a  degree 
of  unanimity  unusual  in  its  recent  holdings  on  religion, 
affirmed  the  circuit  court's  decision  8  to  1.  The  opinion, 
written  by  Justice  Powell,  was  joined  by  Justices  Burger, 
Brennan,  Marshall,  Blackmun,  Rehnquist  and  O'Connor. 
Justice  Stevens  filed  an  opinion  concurring  in  the  result  and 
Justice  White  a  dissenting  opinion. 

The  majority  reasoned  thus:  the  university's  extensive  pro- 
gram of  student  activities  created  an  "open  forum"  on 
campus,  and  "the  Constitution  forbids  a  State  to  enforce 
certain  exclusions  from  a  forum  generally  open  to  the  public, 
even  if  it  was  not  required  to  create  the  forum  in  the  first 
place."  To  prohibit  student  activity  involving  religious 
speech  or  worship  lawfully,  the  University  would  need  to 
"show  that  its  regulation  is  necessary  to  serve  a  compelling 
state  interest  and  that  it  is  narrowly  drawn  to  achieve  that 
end."  The  Court  did  not  see  the  interest  put  forward  by  the 
university  to  justify  its  regulation — the  desire  not  to  violate 
the  establishment  clauses  of  the  United  States  or  the  Mis- 
souri constitutions — as  compelling  in  these  circumstances. 

To  determine  whether  the  United  States  Constitution 
was  violated,  the  Court  applied  the  Lemon  v.  Kurtzman  test 
[403  U.S.  602  ( 1 97 1 )];  that  is,  does  the  form  of  aid  to  religion 
that  is  under  scrutiny  (in  this  case,  students'  use  of  campus 


facilities  for  religious  services)  ( 1 )  have  a  secular  religious 
purpose,  (2)  have  a  primary  effect  that  neither  advances  nor 
hinders  religion,  and  (3)  allow  the  desired  degree  of  sep- 
aration between  governmental  institution  and  religion? 
The  Court  found  that  ( 1 )  and  (3)  are  easily  met  by  allowing 
open  access  for  any  student  group;  it  also  found  that,  on 
balance,  the  primary  effect  of  a  public  forum  for  all  kinds  of 
discourse  would  not  be  to  advance  religion.  Therefore  the 
university's  regulation  is  not  required  by  the  federal  Consti- 
tution. As  for  the  Missouri  constitution,  the  Court  declined 
to  decide  whether  it  actually  requires  greater  separation  of 
church  and  state  than  the  United  States  Constitution,  hold- 
ing only  that  if  the  Missouri  constitution  does  so,  the  state's 
interest  is  still  not  sufficiently  compelling  to  override  the 
freedom  of  speech  (including  religious  speech)  guaranteed 
by  the  First  Amendment  to  the  U  nited  States  Constitution. 
In  efforts  to  limit  its  holding,  the  Court  noted  (footnote  14 
of  the  opinion)  that  university  students  are  "young  adults" 
and  hence  "less  impressionable  than  younger  students" — an 
invitation  to  confine  the  ruling  to  the  higher  education 
setting.  The  majority  also  restated  the  university's  traditional 
prerogative  to  set  restrictions  on  time,  place,  and  manner 
and  to  forbid  entirely  any  First  Amendment  activities  that 
violate  reasonable  restrictions  or  substantially  interfere  with 
the  primary  educational  activities  of  the  campus. 

—  Anne  M.  Dellinger 


